BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
The Staff of the Missouri Public
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Service Commission,
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v.






)
Case No. EC-2002-1








)

Union Electric Company, d/b/a


)

AmerenUE,





)








)




Respondent.


)

STAFF’S MOTION FOR COMMISSION ORDER SCHEDULING 

ADDITIONAL HEARING DATES, RESOLVING STRUCTURE 

OF EVIDENTIARY HEARINGS AND ADDRESSING USE OF DEPOSITIONS

Comes now the Staff of the Missouri Public Service Commission (Staff) and requests that the Missouri Public Service Commission (Commission) issue an order scheduling additional dates for evidentiary hearings, in the event that additional days are needed in Case No. EC‑2002‑1, and resolve the structure of the evidentiary hearings to be held in this case by issuing an order directing the parties to develop a schedule for the evidentiary hearings based on hearing the case on an issue-by-issue basis and hearing the revenue requirement and rate design issues raised by the Staff and the other parties prior to hearing the proposal of Union Electric Company (UE), d/b/a AmerenUE for an alternative regulation plan which UE raised in its rebuttal filing.  The Staff also asks that the Commission address the matter of the use of depositions as set out below by the Staff.  In support of these matters, the Staff states as follows: 

1.
At the opening of the prehearing conference in Case No. EC-2002-1 on Tuesday, May 28, 2002, Deputy Chief Regulatory Law Judge Lewis Mills indicated that if a party believed that additional hearing dates are needed for the hearing of Case No. EC-2002-1 that he should be so notified by the end of that week.  Since the Staff believes that setting aside additional hearing days for this case would be advisable, undersigned counsel for the Staff, accompanied by counsel for UE and Public Counsel spoke, by telephone, with Judge Mills on May 31, 2002.  Undersigned counsel for the Staff advised that the Staff believes that additional time is in all likelihood necessary and setting aside additional hearing days for this case would be advisable, if possible.

2.
The Commission has traditionally heard rate increase cases, excess earnings/revenues complaint cases and merger/acquisition cases on an issue-by-issue basis rather than on a witness-by-witness basis or a party-by-party basis.  The Staff realizes that respecting other categories of cases and small, limited issue cases, the Commission may use different procedural structures for evidentiary hearings.  Nonetheless, the Staff believes that trying the instant case on an issue-by-issue basis will best facilitate a coherent preparation for and presentation of issues to the Commission for deliberation and decision.  On occasion in the past, a party has suggested trying a complex case, such as a rate increase case, excess earnings/revenues complaint case or merger/acquisition case, on a witness-by-witness or party-by-party basis, but the Staff believes that the Commission has consistently opted for issue-by-issue presentations. 

3.
Attached as Appendix 1 to this pleading is the Staff’s proposed schedule for the evidentiary hearing dates presently scheduled from July 11 to August 2 with three open days on July 29-31 in recognition of the Commissioner’s prior commitments relating to the NARUC summer meetings.  The Staff has placed all known issues on the dates presently scheduled for the evidentiary hearings.  This schedule recognizes witness availability problems due to the prior commitments of the witnesses.  This schedule also reflects individuals who have not filed direct or rebuttal testimony, but are expected to file surrebuttal or cross-surrebuttal testimony on June 24, 2002.

4.
The Staff would note that the number of days needed for the evidentiary hearings is not solely a function of how many witnesses file testimony.  The number of days needed for evidentiary hearings is also a function of how many issues there are in a case.  At the present, this case may be unprecedented from the perspective that no issue has settled out of the case.   Such a tactic should not be rewarded, by the Commission abandoning the hearing of rate cases on an issue-by-issue basis. 

5.
At the opening of the prehearing conference in Case No. EC-2002-1 on Tuesday, May 28, 2002, Deputy Chief Regulatory Law Judge Mills indicated that a possible way of alleviating the need for additional hearing dates would be to admit into evidence the depositions of the Staff that UE filed with its rebuttal testimony on May 10, 2002.  After the last Staff witness was deposed, UE informed the Staff that UE’s rebuttal testimony would cite certain statements contained in these depositions, but UE would offer into evidence the entire transcript of the deposition of each Staff witness.   

Missouri Rules of Civil Procedure 57.07(b)(4) states, in part, that “an objection to the competency, relevancy, or materiality of testimony is not waived by the failure to object before or during the deposition.”  The Staff requests that the Commission direct UE to file with the Commission a pleading that identifies the portions of each deposition which UE asserts is relevant to the particular issues in this case as identified in UE’s rebuttal testimony.  The portions of the depositions not identified as relevant by UE to an issue in its rebuttal testimony should not be received into evidence, and the Staff should still be permitted to make an objection on the grounds of relevance, after UE has identified which pages of the deposition transcripts are relevant to which issues in UE’s rebuttal testimony.  Also, the Staff would ask that for each Staff witness whose deposition UE intends to offer into evidence at the evidentiary hearing herein, the Staff be permitted at hearing to redirect each Staff witness respecting the portions of the depositions that UE identifies as relevant to the particular issue being heard.  The deposition correction sheets of each Staff witness also should be offered into evidence by UE at the time it offers the deposition transcripts.  The Staff notes that Missouri courts have held: “The decision to admit deposition testimony is largely within the discretion of the trial court.  Steenrod v. Klipsch Hauling Co., Inc.,  789 S.W.2d 158, 170 (Mo.App. E.D.1990).  On review, we accord the trial court broad discretion in ruling on the use of depositions.  Id.” 

6.
Respecting the order of issues or presentation, UE has advised the Staff that it believes that its alternative regulation proposal and what it characterizes as its “policy” witnesses should be among the first or the first issues scheduled to be heard by the Commission in the evidentiary hearings.  UE has indicated concern that if its alternative regulation plan and “policy” witnesses are heard at the end of the schedule then they will be “squeezed” because of the number of issues and witnesses.  Nonetheless, even if the Commission grants the Staff’s suggestion that additional hearing dates be added to the hearing schedule, UE wants its alternative regulation and “policy” witnesses at the very beginning of the hearings.  The Staff believes that the revenue requirement and rate design issues should be heard first by the Commission followed by UE’s alternative regulation and “policy” witnesses such that if additional hearing dates are necessary then the issue which in particular would be addressed during the additional hearing dates is UE’s proposal for alternative regulation.  

7.
UE has been adamant with the Staff that its alternative regulation proposal be among the first issues heard by the Commission.  The Staff and UE entered into a Joint Stipulation And Agreement With Respect To Procedural Schedule And Related Matters filed with the Commission on December 26, 2001 wherein the Staff agreed that “the Company will be allowed to file an alternative regulation plan as part of its filing of Rebuttal Testimony on May 10, 2002.”  The Staff’s agreement with UE did not address the matter of where in the evidentiary hearings UE’s alternative regulation plan proposal would be heard.  Prior to the December 26, 2001 Joint Stipulation, the Staff at paragraph 9 in its December 11, 2001 Staff Motion For Reconsideration Of Commission’s Order Establishing Test Year And Procedural Schedule suggested as follows:

So that any proposal regarding Commission adoption of yet another alternative regulation plan for UE will not impair the processing of the Staff’s excess earnings/revenues complaint case, the Staff requests that the Commission direct UE to file any alternative regulation proposal in a case other than Case No. EC-2002-1.



.

.

.

.

. . . despite any desire by UE to have an alternative regulation plan adopted by the Commission as part of any determination of the Staff’s excess earnings/revenues complaint case, there is no basis for holding Case No. EC-2002-1 captive to such a determination. . . . 

8.
UE is seeking to hold the Staff’s excess earnings/revenues case captive to its alternative regulation plan proposal.  At one point in these proceedings, UE was under Commission order to file its rebuttal case on December 20, 2001.  The Commission so ordered this in its December 6, 2001 Order Establishing Test Year And Procedural Schedule.  On December 17, 2001 in its Correction Order: Nunc Pro Tunc Order Directing Filing And Modifying Filing Dates, the Commission moved the rebuttal filing date to December 27, 2001.  Thus, presumably UE had an alternative regulation plan proposal ready for filing in December 2001.  The Staff did not file an experimental alternative regulation plan proposal on July 2, 2001 or on March 1, 2002, so UE was not required to rebut a Staff experimental alternative regulation plan proposal in Case No. EC-2002-1.  If UE wanted a proceeding where the focus would be its alternative regulation plan proposal, UE could have followed the Staff’s December 16, 2001 suggestion and could have filed its alternative regulation plan proposal in a separate docket well in advance of its rebuttal filing on May 10, 2002.  In fact, UE had the option of filing an alternative regulation plan proposal on February 1, 2001 or any time thereafter.  It chose to wait till May 10, 2002 to do so.  

9.
The Staff will address UE’s alternative regulation plan proposal in the Staff’s surrebuttal filing on June 24, 2002.  But the focus of these proceedings should be the Staff’s excess earnings/revenues complaint case.  UE’s rebuttal filing does not make Case No. EC-2002-1 a UE rate increase case or a UE alternative regulation plan case.  The Staff had the burden of proof respecting its filing on July 2, 2001 filing and now has the burden of proof respecting its filing on March 1, 2002.  With the Staff having the burden of proof, UE should not be permitted to monopolize these proceedings by showcasing its alternative regulation plan proposal or otherwise making these proceedings captive to its alternative regulation proposal.

10.
The Staff suggests that an appropriate approach for the Commission would be for the Commission to decide the cost of service issues in this case before it reaches a decision regarding UE’s alternative regulation plan proposal.  For example, if the Commission finds that UE’s rates do not cover its cost of providing service, as contended by UE, then the Commission may find UE’s proposed alternative regulation plan attractive.  If the Commission finds that UE’s rates substantially exceed its cost of providing service, as suggested by the Staff and other parties in this case, then the Commission would likely find UE’s alternative regulation plan to be inappropriate and unacceptable because it is premised on UE permanently reducing rates only by $15 million.  

11.
As noted above, UE also seems to think that based on its rebuttal filing, on May 10, 2002 that the Commission is required to award it a rate increase in these proceedings of $148 million, based on its purported cost of service revenue requirement determination for the test year and true-up period, and an additional revenue requirement of $376 million based on its purported correct application of 4 CSR 240-10.020.  In fact, UE contends in rebuttal testimony that “even if the Commission were to disagree with the Company’s rebuttal testimony and affirmative cost of service determination and conclude that the Staff’s cost of service calculations were in all respects accurate and proper, UE would still be entitled under the law to have 4 CSR 240-10.020 applied to Staff’s calculations, yielding a rate increase here of $42 million.”  (Warner L. Baxter Rebuttal, p. 61).  

The Staff believes that if UE is seeking a general rate increase, it must make a rate increase filing with the Commission.  The mere filing by UE of its rebuttal testimony and schedules on May 10, 2002 is not legally sufficient for the Commission to grant UE a rate increase in Case No. EC-2002-1.  See State ex rel. Jackson County v. Public Serv. Comm’n, 532 S.W.2d 20 (Mo.banc), cert. denied, 429 U.S. 882, 97 S.Ct. 73, 50 L.Ed.2d 84  (1976) (hereinafter referred to as Jackson County).  Clearly, UE does not want the Commission to focus on the Staff’s cost of service case or the adjustments proposed by the Office of the Public Counsel (Public Counsel) or any other party, but that is what the law requires.

12.
The Staff would note that if UE is seeking a rate increase in these proceedings it has not complied with 4 CSR 240-10.070 Minimum Filing Requirements For General Rate Increase Requests, which prescribes the information that must be filed by all electric utilities when filing for a general company-wide increase in rates.  Furthermore, UE has not suggested, nor has the Commission addressed, the matter of customer notice and local public hearings, if the Commission is of a view that it can lawfully grant a general rate increase request in the context of an excess earnings/revenues complaint case.
  Entities that might not be inclined to file for intervention in a rate reduction case might be otherwise disposed if they were aware that a $148 million, a $524 million or even a $42 million rate increase was possible.  

Years ago when the Staff commenced filing excess earnings/revenues complaint cases, the Staff raised the question of whether the Commission desired to direct the affected public utility to issue customer notice and schedule local public hearings.  The Commission declined to do so.  Thus, the Staff stopped raising this question.  The Commission may view very differently the situation posed by UE’s assertion that as a result of its May 10, 2002 rebuttal filing, it has a general rate increase pending before the Commission, assuming the Commission believes that it can order a rate increase based solely on UE’s May 10, 2002 rebuttal filing.  

Wherefore the Staff requests that the Commission issue an order scheduling additional dates for evidentiary hearings, in the event that additional days are needed in Case No. EC-2002-1, and resolve the structure of the evidentiary hearings to be held in this case by issuing an order directing the parties to develop a schedule for the evidentiary hearings based on hearing the case on an issue-by-issue basis and hearing the revenue requirement and rate design issues raised by the Staff and the other parties prior to hearing the proposal of UE for an alternative regulation plan which it raised in its rebuttal filing.  The Staff also asks that the Commission address the matter of the use of depositions as set out above by the Staff.  
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�  The Missouri Supreme Court held in Jackson County that Missouri consumers do not have a due process or equal protection right in existing rates.  532 S.W.2d at 31-33.
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