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I.
Introduction


The Public Service Commission, in its Order dated June 6, 2005, ordered parties to file prehearing briefs.  In its Order the Commission stated, “In those briefs, each party shall state what it believes each of its witnesses will prove at hearing, and what it believes it will ultimately prove at the end of its case.”


Accordingly, Sierra Club (“SC”) and Concerned Citizens of Platte County (“CCPC”) submit this brief on those two issues.  In so doing, SC and CCPC do not waive any of the legal arguments that they stated in their Position Statement that they would make in their brief, as SC and CCPC fully expect to raise these arguments in their post-hearing brief if such briefs are allowed pursuant to 4 CSR 240-2.140(2).
II.
Sierra Club and Concerned Citizens of Platte County’s First Witness, Troy Helming, Will Prove that it is Cheaper Economically and Better For Human Health and the Environment for Kansas City Power and Light Company (“KCPL”) to Build Wind Plants Rather than a New Coal-Fired Power Plant

A.
Troy Helming will testify that KCPL’s plan to build a new coal-fired plant will cost consumers more than it would if KCPL were to build wind plants

Mr. Helming is from the Kansas City metropolitan area, and is known as one of America’s leading clean energy economists, showing how converting to clean power can be profitable.  He is the creator of the Freedom Plan (convert America to 100% wind and hydrogen and save the US economy $20 Trillion by 2025), author of “The Clean Power Revolution” and numerous wind energy publications, founder and CEO of Krystal Planet (uses Grass Roots marketing to implement the Freedom Plan).  Mr. Helming has completed mathematical calculations demonstrating his points and will explain those calculations to the Commission.

B. Troy Helming will testify that pollution from the United States’ addiction to fossil fuels is ruining our health and our environment;  dependence on foreign sources of energy continues to rise as those sources show signs of running out causing energy prices to soar; and renewable energy sources are a viable solution to those problems

Mr. Helming has included in his calculations the costs to KCPL customers of health related problems caused by the burning of coal.  He will explain in detail these costs at the hearing.
III.
Sierra Club and Concerned Citizens of Platte County’s Second Witness, Ned Ford, will testify that it is not Necessary for KCPL to Construct a New Coal-Fired Power Plant Because there are Several Cheaper Alternatives that are Less Risky to the Consumer and Less Harmful to Human Health and the Environment

Ned Ford is an energy efficiency expert from Cincinnati, Ohio.  He has been the Energy Chair of the Ohio Chapter of the Sierra Club for 21 years, during which time he has worked primarily on the promotion of energy efficiency programs and other economically feasible opportunities to reduce power plant emissions.  From 1992-1996 he was the Sierra Club’s manager for approximately 25 formal interventions before the Public Utilities Commission of Ohio.  These interventions involved all of Ohio’s Investor Owned Utilities and addressed a variety of matters including forecast plans, rate cases and environmental compliance plans.
A. It is not necessary for KCPL to construct Iatan 2 because KCPL can meet its customers’ energy demands by using energy efficiency measures

The growth rate posited by KCPL can be met using energy efficiency measures.  SC and CCPC believe that KCPL’s statement of its growth rate is inaccurately high; but even if it is as high as KCPL states, KCPL can meet its growth rate through energy efficiency measures rather than the construction of a new coal-fired power plant.

B. KCPL violated 4 CSR 240-22.050(2)(C) by failing to look at the amount of capacity avoidance needed to defer Iatan 2 for a whole year as an alternative for a whole year.  Had KCPL conducted the requisite look, it would have seen that the construction of Iatan 2 could be avoided.

KCPL violated the terms of 4 CSR 240-22, and specifically 22.050(2)(C), which require Missouri jurisdictional electric companies to examine the impact of a sufficient block of energy efficiency programs to defer the need for a new power plant by one year.  If KCPL had conducted all of the requirements of 22.050 in good faith, it would have been clear at the time of the first IRP produced under these rules that a strong energy efficiency program was cheaper and more preferable to KCPL customers than a new fossil power plant.  Had KCPL followed the entire Chapter 22 as written, the findings would have embellished and strengthened this conclusion.
C. It is cheaper economically for KCPL to use energy efficiency measures to satisfy growth, rather than to construct a new coal-fired power plant


The energy efficiency measures proposed by KCPL are woefully inadequate to make a real difference in energy usage.  It would cost far less to increase those measures sufficiently to meet all new growth in demand, even at the high end of KCPL’s range of possible growth scenarios, than to build a new coal-fired power plant.
D. Energy efficiency measures are less risky financially for the KCPL ratepayer than the construction of a new plant

Mr. Ford will describe the significant financial risk that KCPL is embarking upon if it proceeds with the plans outlined in the Stipulation.

E. Utility companies in other states are meeting growth rates comparable to KCPL’s through energy efficiency measures.


Mr. Ford will describe efforts made by utilities in other states and the financial incentives the state agencies have provided them.

F. Combined heat and power is available at substantially lower cost and in sufficient quantity to eliminate the need for Iatan 2 for a decade or more


It appears that KCPL failed to consider this alternative, or if it did consider it, it dismissed it too readily.  By using combined heat and power, KCPL could eliminate the need for Iatan 2 for a decade or more.  During that decade, it is likely that IGCC technology will make even greater strides in improvement and affordability, as will efficiency measures, thereby postponing the need for Iatan 2 indefinitely.
G. Wind energy is available at a lower cost and in much larger quantity than proposed in the Stipulation and would also alleviate the need for Iatan 2

Although Mr. Ford will not seek to duplicate Mr. Helming’s testimony, Mr. Ford is in agreement with Mr. Helming.  Furthermore, a combination of efficiencies and wind could provide an especially desirable alternative for KCPL.
H. KCPL and the PSC should immediately being meeting, in order to have an effective proposal ready at the time of the proposed 2006 rate case, whereby KCPL would receive significant financial compensation for embarking upon a strong energy efficiency program so that KCPL will not suffer revenue erosion by employing measures that are better for the consumer and the environment

The Public Service Commission has the power to reward KCPL and its shareholders for enacting energy efficiency measures.  KCPL should be rewarded to a much greater extent than just for the capital costs of the efficiency measures.  If the Commission thought it was fair, it could eventually allow KCPL to raise rates to such an extent that KCPL would make the same profits by not building Iatan 2 as by building Iatan 2.  If that amount seemed too high, the Commission could arrive at a reasonable rate.  Both of these options would be more beneficial to the regulated customer of KCPL than would a new coal-fired power plant.  KCPL needs strong financial incentives to conserve energy rather than generate it, and the Public Service Commission is the only state agency which can provide these incentives.

IV.
Sierra Club and Concerned Citizens of Platte County Believe that They Will Ultimately Prove at the End of their Case that the Commission Lacks Jurisdiction to Approve the Stipulation; in the Alternative, if the Commission Decides it Has Jurisdiction to Rule on this Request, the Commission Will Decide it Will Not Approve the Stipulation Because It is Not Necessary, Reasonable, Prudent or in the Public Interest for KCPL to Construct a New Coal-Fired Power Plant

A. The Commission lacks jurisdiction to approve the Stipulation


There is no provision in the statutes or regulations authorizing the Commission to approve a stipulation entered into pursuant to a noncontested case, and therefore, the Commission lacks jurisdiction.  SC and CCPC expect to brief this issue more fully in their posthearing brief.
B. The Stipulation should not be approved because it is not necessary, reasonable, prudent nor in the public interest for KCPL to build Iatan 2
1. There are cheaper alternatives than Iatan 2 which will allow KCPL to meet energy growth and which are better for human health and the environment than the building of Iatan 2.

The Public Service Commission law makes it clear that, “The provisions of this chapter shall be liberally construed with a view to the public welfare, efficient facilities and substantial justice between patrons and public utilities.”  RSMo 386.601.  This statute has been interpreted to mean that “No one can lawfully do that which has a tendency to be injurious to the public welfare.”  State ex rel. City of St. Louis v. PSC, 73 SW2d 393, 400 (Mo.banc 1934).

In this case, if the Commission approves the Stipulation, it will appear to be giving its agreement that the construction of a new coal-fired power plant is necessary.  The evidence is clear that coal-fired power plants are injurious to human health and the environment, and that in this case specifically, KCPL can meet its energy demands and make an equivalent profit by pursuing cleaner, cheaper alternatives that are better for its customers.
2. The Public Service Commission should enter into negotiations with KCPL to reward KCPL financially for pursing these better alternatives.

As stated above, the Public Service Commission is the only state agency which can provide the necessary incentives for KCPL to embark upon a serious energy efficiency program that would alleviate the need for Iatan 2.  It is incumbent upon the Commission to enter into financial negotiations as expeditiously as possible before KCPL pursues its plans further to build an unnecessary and costly coal-fired power plant.
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