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REPORT AND ORDER

Procedural History
On January 29, 2004, the Staff of the Commission filed a complaint against Secured Technologies, L.C.  That complaint alleged that Secured Technologies failed to timely file its 2002 Annual Report.  

On February 24, Secured Technologies filed a Motion for Leave to File Annual Report Out of Time.  The Commission created a new case for that motion, and assigned the case No. XE-2004-0433.

On February 27, Staff moved to consolidate those cases.  Secured Technologies answered the complaint, and opposed Staff’s motion to consolidate.  On March 30, the Commission consolidated the cases.

On April 12, the parties filed a proposed procedural schedule.  The Commission rejected it because it included prefiled testimony.  On April 30, the Commission set the hearing, and required live testimony rather than prefiled.  On August 11, the Commission held an evidentiary hearing.    

Discussion

1.
Did Secured Technologies, L.C.’s, submission of its Statement of Revenue substantially comply with the Commission’s rule requiring submission of the Annual Report so that the Commission should not assess penalties?

Staff stated that Secured Technologies did not timely file its 2002 annual report.  Secured Technologies stated that the Commission did not inform it of its duty to file that report.  Also, Secured Technologies stated that its Statement of Revenue contained the same or similar information as the annual report, and should fulfill its obligations.  Finally, Secured Technologies argued that the penalty is cruel and unusual punishment.      
Findings of Fact

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The Commission has considered the parties’ positions and arguments in making this decision.  Failure to specifically address a piece of evidence, position or argument does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

Secured Technologies is a telecommunications company in Missouri, and is a public utility subject to the Commission’s jurisdiction.
  Secured Technologies is a Missouri interexchange telecommunications carrier.

On February 3, 2003, the Commission sent Secured Technologies its 2002 Annual Report.
  On February 24, 2004, Secured Technologies filed that report with the Commission.
  The Commission did not send Secured Technologies any reminder or warning letter about the overdue annual report before filing its complaint.
  

The Commission finds it more likely than not that Secured Technologies received that 2002 Annual Report form.  The Commission finds this because Secured Technologies received several other letters from the Commission at the same address, because Secured Technologies was unsure when it changed addresses, and because Secured Technologies admitted that the 2002 Annual Report form “could have slipped through the cracks.”
  

In addition to the annual report form, on February 14, 2003, the Commission sent Secured Technologies a Statement of Revenue form.
  Secured Technologies was required to file that report no later than March 31.
   On April 25, because Staff had not received the report, Staff sent Secured Technologies a reminder letter.
  Secured Technologies then filed its Statement of Revenue on or about May 12.
 

Also, on May 22, 2003, the Commission sent Secured Technologies a reminder that its 2002 annual assessment was overdue.
  Secured Technologies owed the Commission $2.07.
  Secured Technologies paid the Commission that amount in June of 2003.
    

Conclusions of Law
The Missouri Public Service Commission has reached the following conclusions of law.

Jurisdiction:


Secured Technologies is a "telecommunications company" and a "public utility."  See Section 386.020(42), (51), RSMo (Supp. 2004).  The Missouri Public Service Commission, therefore, has jurisdiction over Secured Technologies.  See Section 386.020(42), 386.250(2), RSMo (Supp. 2004).  The Commission is authorized to hear and determine complaints concerning "any act or thing done or omitted to be done by any corporation, person or public utility."  See Section 386.390.1, RSMo (2000).

Discussion:

The Commission concludes that Secured Technologies did not timely file its 2002 Annual Report.  The law required Secured Technologies to file that report with the Commission no later than April 15, 2003.  See Section 392.210(1), RSMo (2000), Commission Rule 4 CSR 240-3.540(1).  Secured Technologies did not file that report until February 24, 2004.

Receipt of Annual Report Form

Secured Technologies argues that the Commission should excuse it from the annual report requirement because Secured Technologies did not receive the form.  The Commission sent the form to 1418 Bitters Road, Suite 2, San Antonio, Texas.
  That was Secured Technologies’ address in the Commission’s Electronic Filing Information System (EFIS).
  Secured Technologies’ 2002 Annual Report, however, stated that its address is Suite 1 of the same physical address.
  

On April 25, 2003, the Commission sent Secured Technologies a warning letter about its delinquent Statement of Revenue.
   That letter went to Suite 2.  Secured Technologies received it.
  

Likewise, on May 22, 2003, the Commission warned Secured Technologies that its annual assessment was overdue.
  That letter also went to Suite 2.  Secured Technologies received it as well.
  Secured Technologies moved from Suite 2 to Suite 1 at some unknown time.

The Commission is required to furnish a blank annual report form to telecommunications companies.  See Section 392.210.1, RSMo (2000).  Assuming that statute means that the Commission must mail the form, and that Secured Technologies must receive it, the Commission concludes that it complied with the statute.  Due to Secured Technologies’ confusion of when it moved, and due to the company receiving other Commission mail at Suite 2, the Commission finds it more likely than not that Secured Technologies received the 2002 Annual Report form in the mail.  

The statute, however, does not say mail; it says furnish.  The Commission furnishes that report on its website.
  Secured Technologies knew that the form may have been on the Commission’s website.
  In fact, on or about April 30, 2003, Secured Technologies knew that forms were available on the Commission’s website.
  The Commission concludes that it also complied with the statute by furnishing the form on its website.

Statement of Revenue Form
Secured Technologies urges the Commission to rule that its Statement of Revenue suffices to meet its annual report requirement.  The Commission will decline to do so.  Section 386.370.5, RSMo, requires public utilities to file annual statements of revenue.  That statute says that a statement of revenue’s purpose is for a public utility to tell the Commission its gross intrastate operating revenues.  

In contrast, the Commission’s annual report form, authorized by Commission Rule 4 CSR 240-3.540(2), requires a telecommunications company to list such items as the company’s recent mergers, taxpayer ID, and contact information.  In addition, that same rule states that “(a)ttempts to substitute forms such as stockholder reports without concurrently submitting official commission forms with appropriate cross-references will be considered noncompliant.”  The Commission concludes that the Statement of Revenue form does not comply with the statute requiring an Annual Report.

Cruel and Unusual Punishment


Secured Technologies also argues that a penalty action of $100 per day against a company with no revenue is cruel and unusual punishment, thus violating the Missouri and United States Constitutions.
  First, the Commission notes that all it can do is authorize its General Counsel to pursue a penalty action in circuit court; the Commission cannot assess a penalty.  See Section 386.600, 392.210, RSMo (2000).  Second, the Commission has no authority to rule that a statute is unconstitutional.  See, e.g., Duncan v. Missouri Bd. for Architects, Professional Engineers & Land Surveyors, 744 S.W. 2d 524, 531 (Mo. App. 1988); Joplin v. Industrial Com. of Missouri, 329 S.W.2d 687, 689 (Mo.banc 1959).
For these reasons, the Commission concludes that Secured Technologies failed, omitted, or neglected to file its 2002 Annual Report with the Commission.  The Commission further concludes that Staff is entitled to seek relief for that failure in circuit court.  

IT IS THEREFORE ORDERED:

1. That the Complaint the Staff of the Commission filed on January 29, 2004, against Secured Technologies, L.C., is granted.

2. That the Staff of the Commission shall immediately bring a penalty action against Secured Technologies, L.C., in circuit court as provided in Section 386.600, RSMo, based on the statutory penalties in Section 392.210.1, RSMo.

3. That this Report and Order shall become effective on September 19, 2004.

4. That this case may be closed on September 20, 2004.
BY THE COMMISSION
Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Clayton and Appling, CC., concur;
Murray and Davis, CC., dissent;

certifiy compliance with the provisions of

Section 536.080, RSMo 2000. 
Dated at Jefferson City, Missouri,

on this 9th day of September, 2004.
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