
STAFF’S COMMENTS ON 

PROPOSED ENHANCED RECORDS EXCHANGE RULES

4 CSR 240, CHAPTER 29

Historical Background.  When the Commission issued its Order Finding Necessity for Rulemaking in this case it was responding to a long series of issues that have challenged the Commission and the telecommunication industry in Missouri since the elimination of the Primary Toll Carrier (PTC) Plan in June of 1999. Missouri’s former PTC plan was the system used to deliver intraLATA (Local Access and Transport Area) long distance calls in Missouri prior to implementation of one-plus dialed competition in the intraLATA long distance market. Competition in the intraLATA long distance market led to the necessity of eliminating the former PTC plan in Case No. TO-99-254, et al. 

Prior to the elimination of the PTC plan, the networks of Southwestern Bell Telephone Company (SBC), Sprint, and GTE (now Century Tel) were used for providing all one-plus dialed long distance service within each of the four LATAs in Missouri (Fidelity Telephone Company was responsible for its own intraLATA toll traffic). As providers of the long distance service, those carriers, known as the Primary Toll Carriers (or PTCs) were responsible for transporting virtually all intraLATA long distance telephone traffic in Missouri. The reason for this was simple: Those carriers own, operate or control virtually all the telephone facilities that connect all communities in Missouri. 

Under the PTC plan, a “business relationship” existed whereby the Primary Toll Carriers were responsible not only for transporting the long distance calls but also for paying both originating and terminating exchange access charges to, for example, the other incumbent local exchange carriers in Missouri who were not Primary Toll Carriers. Under the PTC Plan, the Primary Toll Carriers were permitted to keep all end user revenue received from providing the one-plus dialed intraLATA long distance service. Such “business relationships” ended with the elimination of the PTC Plan. 

Today, a variety of long distance carriers compete for the end user revenue associated with intraLATA long distance service, and each local exchange carrier, including the small carriers, is required to seek originating and terminating exchange access compensation directly from the carrier responsible for placing the call on the intraLATA network. Of primary importance is the ability to bill and collect for terminating access charges when the terminating carrier has no direct business relationship with the originating carrier.

Problems Experienced with the Present System.  Almost from the time the PTC Plan was eliminated, Missouri’s 40 or so small incumbent local exchange carriers have complained that they are not being compensated for the total amount of traffic sent to their networks for call termination. Compounding the problem are allegations that there are so many new carriers in the market that it is all but impossible for terminating carriers to keep track of the many carriers from whom they (the terminating carriers) are to seek payment. Moreover, terminating carriers frequently complain of problems of collecting bills from originating carriers, even in instances when the responsible originating carrier can be identified. Such complaints continue to this day. 

Of critical importance to complainants is the “business relationship,” and sharp criticism from small carriers that not all Primary Toll Carriers are properly recording the total amount of traffic sent to the small carriers for termination. At the heart of the issue is transiting traffic – the traffic that is neither originated nor terminated on the network of the transiting carrier. In Missouri, such transiting carriers are also the same carriers who were formerly Primary Toll Carriers. Those carriers are SBC, Sprint, and Century Tel. 

Such transiting traffic may be originated by wireless carriers; other local exchange carriers; facility-based competitive local exchange carriers (including cable TV telephone companies); resellers; and, increasingly, from Voice over Internet Protocol (VoIP) telephone companies. It is often alleged that such traffic is not recorded and such unrecorded traffic is frequently referred to as “unidentified traffic.” Unidentified traffic continues to be the focus of allegations by small carriers that they are not being paid for all transiting traffic for which compensation is due.

Procedure and Objectives in Drafting the Rules.  In responding to the Commission’s March 27, 2003 directive to promulgate an enhanced records exchange rule, the Staff has conducted five formal industry workshops, 15 formal industry meetings, 19 internal staff meetings, 16 conference calls with industry officials, and the Staff has filed four formal reports with the Commission. 

Prior to this case, the Commission also explored intraLATA billing issues in Case No. TO-99-593. Throughout all matters pertaining to the billing disputes and business relationship disagreements since the elimination of the PTC plan, the Staff has endeavored to find a solution that is acceptable to all concerned. Staff’s goal has been to find a process that enables terminating carriers to identify the company responsible for paying all termination charges, and to collect the monies due. 

Staff believes the rule proposal will minimize the problem of unidentified traffic, while establishing a framework to resolve billing disputes when they do occur. Although the Staff believes this rule is necessary to establish a framework allowing proper compensation of intraLATA traffic, the Staff acknowledges that this rule will not solve all billing disputes among Missouri’s telephone companies. 

Staff believes all telephone bills, whether those involving business or residential end users or those, as here, involving wholesale telephone bills between telephone companies, are often subject to some degree of dispute. However, the Staff firmly believes this rule is necessary to provide a framework that will permit resolution of billing disputes when they do arise.

Overview of the Proposed Rules.  The proposed rule codifies the business relationship set forth by the Commission in previous orders. Fundamentally, that relationship places a requirement on Primary Toll Carriers to create a standard billing record for all compensable traffic and to provide the record in a timely manner and at no charge to terminating carriers. The terminating carriers are then to use the standard record to generate billing invoices and submit the invoice to originating carriers for payment. While the Staff acknowledges the recent progress made in this area by the responsible companies, Staff continues to believe a rule is necessary to provide the necessary guidance to the industry.  

In drafting the rule, the Staff has endeavored not to interfere with existing processes that seem to work. For example, the rule specifically exempts making any changes to the traffic and billing records exchanged between the former PTCs themselves. It should be acknowledged that most of the traffic occurring on the LEC-to-LEC network is traffic exchanged between the former PTCs of Century Tel, Sprint and SBC, and such traffic is not affected by the rule proposal. Similarly, the rule proposal leaves intact the traffic and billing methods employed in the Interstate Interexchange Carrier (IXC) network. 

Most of the IXC network traffic and record exchange process is codified in voluminous decisions emanating from the divestiture court of the Justice Department. Other aspects of the record exchange process for IXC traffic has evolved from the rules, tariffs, and various industry billing forums under the direction of the Federal Communications Commission. Again, the proposed rules do nothing to interfere with the traffic recording and billing systems of the IXC network.  

 
Comments on Individual Rules.  The Staff’s comments on each of the proposed rules follow.  After showing the title and purpose of each rule, the Staff provides a brief comment on the rule.  The Staff proposes revisions to three rules – 4 CSR 240-29.010, 4 CSR 240-29.020, and 4 CSR 240-29.030.  For those three rules, immediately following the general discussion of the rule, the Staff shows the changes that it proposes to make to the text of the proposed rule as published in the Missouri Register.
4 CSR 240-29.010 The LEC-to-LEC Network

PURPOSE:  This rule describes the LEC-to-LEC network and adopts restrictions for use of that network.

STAFF’S COMMENT
The Staff recommends additional language to this rule as shown below in bold text. The Staff has concerns that Voice over Internet Protocol (VoIP) telephone companies will use the LEC-to-LEC network for call termination of interstate traffic in an attempt to avoid paying terminating exchange access rates. Staff’s concerns are primarily in the area of call termination, and not necessarily with call origination. 

While the Staff offers no opinion on the proper compensation for the termination of traffic generated on the Internet and terminated to the Public Switched Telephone Network, the Staff suggests the proper way to handle such traffic is for VoIP telephone companies to negotiate the proper compensation rate with terminating carriers. Staff suggests that any telecommunications carrier who places VoIP traffic on the LEC-to-LEC network for call termination should first negotiate interconnection agreements with all terminating carriers prior to transiting VoIP traffic to the terminating carrier. Staff suggests this matter is of critical importance when such traffic is originated outside the local calling scope of the terminating carrier.  

Additions shown in bold to 4 CSR 240-29.010 seek to codify a requirement for originating carriers to negotiate interconnection agreements with terminating carriers before transiting VoIP traffic.

PROPOSED TEXT OF REVISED RULE
The LEC-to-LEC Network is that part of the telecommunications network designed and used by telecommunications companies for the purposes of originating, terminating, and transiting local, intrastate/intraLATA, interstate/intraLATA, and wireless telecommunications services that originate via the use of feature group C protocol, as defined in 4 CSR 240-29.020 (13) of this chapter.  InterLATA wire line telecommunications traffic, and interstate/interMTA wireless traffic shall not be transmitted over the LEC-to-LEC network, but must originate and terminate telecommunications traffic with the use of an interexchange carrier point of presence, as defined in 4 CSR 240-29.020 (31) of this chapter.  In the absence of a Commission-approved interconnection agreement with the terminating carrier, out-of-area ISP-bound traffic shall not be transited over the LEC-to-LEC network, but shall use an interexchange carrier point of presence.
4 CSR 240-29.020 Definitions

PURPOSE:  This rule defines various terms that are used in this chapter.

STAFF’S COMMENT
The definitions in this rule are the result of a collaborative effort with the telecommunications industry. Staff supports the definitions in the rule as submitted; however, the Staff recommends this section be updated to include definitions consistent with wording proposed for 4 CSR 240-29.010.  In addition, if this change is made, Sections (15) through (45) of this rule, as published, would have to be renumbered.

PROPOSED ADDITION TO TEXT OF RULE
(15)
ISP-bound Traffic is a subset of information access traffic as defined in paragraph 44 of the FCC’s Order on Remand and Report and Order in CC Docket Nos. 96-98 and 99‑68. For the purposes of this chapter, ISP-bound traffic is traffic that is routed by a local exchange carrier to or from the facilities of Internet service providers. Out-of-area ISP‑bound traffic is traffic that originates or terminates outside the local calling area of either the originating or terminating carrier. 

(16)
An Internet Service Provider (ISP) is an entity that provides its customers the ability to obtain on-line information through the Internet. ISPs combine computer processing, information storage, protocol conversion, and routing with transmission to enable users to access Internet content and services.

4 CSR 240-29.030 General Provisions

PURPOSE:  This rule describes, in general terms, the provisions of this chapter.

STAFF’S COMMENT
This rule is primarily designed to provide telephone companies who use the LEC-to-LEC network with guidance on the type of traffic permitted on the network. The rule also establishes that nothing in this rule shall be interpreted to interfere with the billing and traffic recording mechanisms of the IXC network. Lastly, the rule states that telephone companies are not permitted to contract their way around the requirements of the rule, absent a variance from the Commission. 

The Staff recommends this rule be implemented with the addition of two additional paragraphs. First, the Staff recommends adding a paragraph to this rule to further clarify that interconnection agreements are necessary before originating carriers are permitted to use the LEC-to-LEC network for transiting VoIP traffic which was originated beyond the terminating carrier’s local calling area.

PROPOSED ADDITION TO TEXT OF RULE

In the absence of an interconnection agreement with the terminating carrier, no originating wireline carrier shall place out-of-area ISP-bound traffic on the LEC-to-LEC network for the purposes of transiting traffic.

STAFF’S COMMENT
Staff also recommends addition of the following paragraph to this rule. This addition will assure that all carriers will observe the code activations of all other carriers. 

PROPOSED ADDITION TO TEXT OF RULE

Consistent with the requirements of this chapter, all telecommunications carriers who originate, transit, or terminate traffic on the LEC-to-LEC network shall program its switch translations to observe the NPA-NXX code routing and homing information of other telecommunications carriers as reflected in the Local Exchange Routing Guide.


4 CSR 240-29.040 Identification of Originating Carrier for Traffic Transmitted over the LEC-to-LEC Network

PURPOSE:  The purpose of this rule is to establish a proper means of identifying to transiting and terminating carriers all carriers who originate traffic that is transmitted over the LEC-to-LEC network.

STAFF’S COMMENT
The Staff recommends this rule be implemented without change. The Staff has worked with industry representatives in developing a rule that codifies the current practice of requiring transiting carriers to create industry standard category 11 billing records and making those records available to terminating carriers. In conjunction with 4 CSR 240-29.090, this rule codifies a “business relationship” requiring transiting carriers to create billing records for transiting traffic and to submit the records to terminating carriers who in turn submit the billing invoices to originating carriers for payment. Nothing in this chapter establishes a secondary financial liability responsibility on transiting carriers.  A “business relationship” requiring terminating carriers to seek financial compensation directly from originating carriers is consistent with prior Commission decisions which changed the “business relationship” when the former Primary Toll Carrier plan was dissolved.

This rule requires all carriers to deliver the telephone number of the calling party to all carriers along the call path. Staff has thoroughly discussed this matter with industry participants and Staff is unaware of any instance where Calling Party Number (CPN) should not accompany the telephone call throughout the call path. The rule also prohibits unscrupulous carriers from stripping the correct telephone number and inserting a jurisdictionally improper telephone number into the call path or billing records. This rule also leaves in place the current practice of permitting SBC, Century Tel and Sprint to use category 92 records for traffic exchanged between themselves, and to create such records at the originating end office rather than the tandem office.  

4 CSR 240-29.050 Option to Establish Separate Trunk Groups for LEC-to-LEC Telecommunications Traffic

PURPOSE:  The purpose of this rule is to enable terminating carriers to establish trunking arrangements for LEC-to-LEC traffic separate and distinct from trunking arrangements used for IXC traffic.

STAFF’S COMMENT
The Staff recommends this rule be implemented without change. Interconnection trunk groups for local/intraLATA toll traffic and meet point trunk groups for interLATA IXC traffic are standard industry practice among incumbent carriers such as SBC and Sprint. Indeed, the Missouri PSC has approved dozens, if not hundreds of such agreements. Under the Telecommunications Act of 1996 (Act), separate trunk groups are negotiated with incumbents by C-LECs. However, other incumbent local exchange carriers, such as those represented by the Small Telephone Company Group and the Missouri Independent Telephone Company Group in this case, are not permitted to avail themselves of the same rights under the Act as are available to C-LECs. Rather, it is up to the MoPSC to determine if separate trunk groups will be made available to the small carriers in Missouri. The Staff submits separate trunk groups are just as important to small carriers as to larger C-LECs and I-LECs such as SBC and Sprint. Separate trunk groups help to assure proper compensation. Separate trunk groups for jurisdictionally distinct traffic is common industry practice and SBC, Century Tel and Sprint’s disparate treatment of small I-LECs in Missouri should cease.   

4 CSR 240-29.060 Special Privacy Provisions for End Users Who Block Their Originating Telephone Number

PURPOSE:  The purpose of this rule is to ensure end user privacy of blocked numbers, and to ensure that blocked numbers are available to terminating carriers for record creation purposes, without disclosure to the called party.

STAFF’S COMMENT
The Staff recommends this rule be implemented without change. This rule acknowledges that callers frequently block their originating telephone number from being released to the called party. In such instances the SS7 privacy indicator is set so that the telephone equipment will not release the number to the called party. Under these circumstances, the terminating equipment will still have the CPN of the originating caller; however, the equipment will not release the number to the called party. In this manner, the caller’s privacy is honored. This rule simply codifies what should already be occurring in the network today. 

4 CSR 240-29.070 Special Provisions for Wireless-Originated Traffic Transmitted over the LEC-to-LEC Network

PURPOSE:  The purpose of this rule is to establish provisions for the use of the LEC-to-LEC network by wireless carriers who elect to terminate traffic by the use of the LEC-to-LEC network.

STAFF’S COMMENT
The Staff recommends this rule be implemented without change. In drafting this rule the Staff worked extensively with representatives of the wireless industry to make sure the rule did not interfere with wireless carrier practices. The rule acknowledges that, at the time of call placement, the proper jurisdiction of a wireless-originated call may not be known. This rule does not inhibit a wireless carrier from transiting interMTA or interLATA traffic over the LEC-to-LEC network. The rule does not require wireless carriers to negotiate contracts with all terminating carriers nor does the rule eliminate transiting traffic for wireless carriers. Rather, the rule simply codifies a requirement for wireless carriers to route interstate interMTA traffic to the facilities of an interexchange carrier, a seemingly common practice already recognized by the wireless industry.   

4 CSR 240-29.080 Use of Terminating Record Creation for LEC-to-LEC Telecommunications Traffic

PURPOSE:  The purpose of this rule is to establish a system of terminating record creation between carriers for LEC-to-LEC traffic.

STAFF’S COMMENT
The Staff recommends this rule be implemented without change. Missouri’s transiting carriers currently utilize a process of creating billing records based on information recorded at the originating or tandem office. Unfortunately, such a process does not recognize the many instances where the call terminates to a ported telephone number. Consequently, originating and tandem-created records are frequently in error. Due to number porting, only the terminating carrier may know for certain where the call physically terminated, and on whose network. To the extent that a terminating carrier may have the resources and ability to create accurate billing records based (in large part) on information received at the terminating office, the terminating carrier should be allowed an opportunity to do so. 

Staff recognizes the challenges offered by number portability irrespective of whether billing records are created at the beginning, at the end, or in the middle of the telephone call. However, the service being paid for is a terminating service, and it is customary in our economy for those providing a service to bill for the service. What is not customary in our economy is the current practice of Missouri’s transiting carriers who rely on a system whereby those responsible for paying a bill are, in many cases, the same ones who also generate the bill. Therefore, the Staff supports carriers having the option to create terminating records whenever possible or appropriate. 

If number portability causes billing problems, the rule anticipates a dispute resolution process in which the parties will work jointly to identify the responsible party. This process is similar to the “Billing For Ported Numbers” section of interconnection agreements. For example, ported number billing issues are addressed in paragraph 59 of Sprint’s Master Interconnection Agreement with Intermedia as recently approved by the Commission in Case No. IK-2005-0152. 

As shown in SBC’s Accessible Letter Number CLEC03-346, use of terminating billing records was implemented into SBC’s network on December 1, 2003. As also shown on original sheet 5 of Sprint’s Wireless Termination Service Tariff Mo. P.S.C. Mo. No. 10, Sprint recognizes the importance of terminating record creation. Missouri’s transiting carriers should cease disparate treatment of small carriers in Missouri by extending the same terminating record creation possibilities to the small carriers as are commonly employed by the large transiting carriers themselves, and which are also extended by the large carriers to C-LECs.  

4 CSR 240-29.090 Time Frame for the Exchange of Records, Invoices, and Payments for LEC-to-LEC Network Traffic

PURPOSE:  The purpose of this rule is to establish minimum standards for submission of billing records, invoices, and payments between carriers who originate, transit, and/or terminate LEC-to-LEC traffic.

STAFF’S COMMENT
The Staff recommends this rule be implemented without change. Staff advocates a twelve-month record retention period for call detail records. A twelve-month retention period is consistent with other industry standards (see, for example, SBC’s P.S.C. Mo. No. 36, Section 2, sheet 16.04.03).  

4 CSR 240-29.100 Objections to Payment Invoices

PURPOSE:  The purpose of this rule is to establish a procedure for objecting to payment of invoices received for terminating LEC-to-LEC network telecommunications traffic.

STAFF’S COMMENT
The Staff recommends this rule be implemented without change. This section establishes clear and expedited procedures to follow in the event an originating carrier objects to the payment invoice submitted by a terminating carrier, or in the event a terminating carrier receives “unidentified traffic” from a transiting carrier. The term “unidentified traffic” has been clearly defined in this rule. 

The rule encourages a thorough examination of billing problems, and a quick report on the results. The rule encourages responsiveness among the parties, and contains a requirement that the manager of the MoPSC Telecommunications be kept “in the loop” regarding billing disputes and correspondence. The rule sets forth an intercarrier compensation dispute resolution process for resolution of unidentified traffic. 

If the parties are unable to resolve the disagreement, the rule anticipates that the parties will bring the dispute to the Commission for resolution, without the need for prefiled testimony. Moreover, the rule contemplates a regulatory law judge making a recommended decision on the disagreement. The regulatory law judge is expected to hear the matter and to write a decision, with such decision to be the Commission’s decision, except that any party will have 20 days to request a full Commission review of the judge’s decision. 

4 CSR 240-29.110 Duty to File Tariffs for Compensable Telecommunications Traffic in the Absence of Commission-Approved Interconnection Agreements

PURPOSE:  The purpose of this rule is to establish a uniform system of charges for telecommunications traffic terminating over the LEC-to-LEC network, when such traffic is not covered by a commission-approved interconnection agreement.

STAFF’S COMMENT
The Staff recommends this rule be implemented without change. The Missouri Court of Appeals has recently upheld the applicability of the filed tariff doctrine for wireless traffic. Absent an interconnection agreement, a properly filed and commission-approved tariff is the only means for terminating carriers to obtain compensation for the services it performs. In order to avoid future confusion over the proper rate compensation for wireless traffic termination, all carriers seeking such compensation should be required to file tariffs to receive the compensation.     

4 CSR 240-29.120 Blocking Traffic of Originating Carriers and/or Traffic Aggregators by Transiting Carriers

PURPOSE:  The purpose of this rule is to establish parameters and procedures enabling transiting carriers to block traffic of originating carriers and/or traffic aggregators who fail to comply with rules pertaining to LEC-to-LEC traffic.

STAFF’S COMMENT
The Staff recommends this rule, and the associated rules of 29.130 & 29.140 be implemented without change. Staff notes traffic would not necessarily be blocked under this proposal; rather, it is likely the traffic would be rerouted over the facilities of an interexchange carrier. 

This rule (along with 29.130 & 29.140) establishes an orderly process for blocking traffic if any carrier, including any terminating carrier, believes it is not being adequately compensated. The proposed blocking rules of Chapter 29 allow a streamlined approach to blocking traffic, yet still allows any carrier subject to blocking to present the matter to the Commission, who would have the ultimate say on whether or not blocking occurs. 

Staff suggests the blocking provisions of this chapter provide balance between consumers and companies. The rule recognizes the need, and public good, for calls to traverse the network uninterrupted, while also recognizing that all originating carriers have a duty to pay for sending transiting calls to another carrier.

CSR 240-29.130 Requests of Terminating Carriers for Originating Tandem Carriers to Block Traffic of Originating Carriers and/or Traffic Aggregators

PURPOSE:  The purpose of this rule is to establish parameters and procedures for terminating carriers to request that originating tandem carriers block traffic of originating carriers and/or traffic aggregators who fail to comply with rules pertaining to traffic traversing the LEC-to-LEC network.

STAFF’S COMMENT
The Staff recommends this rule be implemented without change. Again, the Staff suggests this rule provides a balance between the needs of consumers and telephone companies.

4 CSR 240-29.140 Blocking Traffic of Transiting Carriers by Terminating Carriers

PURPOSE:  The purpose of this rule is to establish parameters and procedures for blocking traffic by terminating carriers if transiting carriers fail to comply with rules pertaining to traffic traversing the LEC-to-LEC network.
STAFF’S COMMENT
The Staff recommends this rule be implemented without change. Again, the Staff believes this rule provides a balance between consumers and telephone companies.

4 CSR 240-29.150 Confidentiality
PURPOSE: The purpose of this rule is to ensure the confidentiality of customer proprietary network information.

STAFF’S COMMENT
The Staff recommends this rule be implemented without change.

4 CSR 240-29.160 Audit Provisions

PURPOSE:  The purpose of this rule is to establish parameters and procedures for the audit of certain intercompany billing records.
STAFF’S COMMENT
The Staff recommends this rule be implemented without change.
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