BEFORE THE PUBLIC SERVICE COMMISSION

Of the State of Missouri

	The Staff of the Missouri Public Service Commission,
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BRIEF OF COMPLAINANT STAFF OF THE MISSOURI PUBLIC SERVICE COMMISSION

COMES NOW the Staff of the Missouri Public Service Commission (“Staff” and “Commission”) and for its Brief in this matter states as follows:

PROCEDURAL HISTORY

Heartland Health System, Inc. (“Heartland Health” or “Respondent”) was granted a certificate of service authority to provide shared tenant services in Case No. TA-94-188 on March 15, 1994.  As such, it is a “telecommunications company” and “public utility” as defined in Section 386.020 RSMo (2000) and is subject to the jurisdiction of the Missouri Public Service Commission pursuant to Section 386.250.    


On February 3, 2003, the Executive Director of the Commission sent all regulated utilities, including Heartland Health, a letter notifying them of the requirement to file an annual report covering the calendar year 2002, together with the appropriate form for the Company to complete and return to the Commission and instructions on how the Company may complete its filing electronically.  The letter was sent to the address that was current in the Commission’s Electronic Filing and Information System (“EFIS”) at that time, and the letter was not returned. However, Respondent never returned a completed form, nor did it file its annual report electronically; and as of the date of this pleading, has not filed its 2002 Annual Report.  (Respondent did finally file its 2002 annual report on March 4, 2004.)  See Affidavit of Janis Fischer, attached to the Complaint as Exhibit A.






ARGUMENT


Section 392.210.1 states that telecommunications companies must “file an annual report with the commission at a time and covering the yearly period fixed by the commission.”  Commission Rule 4 CSR 240-3.540(1) (formerly 4 CSR 240-10.080) requires all telecommunications companies to file their annual reports on or before April 15 of each year.



Section 392.210.1 provides that “[i]f any telecommunications company shall fail to make and file its annual report as and when required or within such extended time as the commission may allow, such company shall forfeit to the state the sum of one hundred dollars for each and every day it shall continue to be in default with respect to such report….”


In her Direct Testimony, Staff witness Janis E. Fischer states that “Heartland was required to submit its 2002 annual report on or before April 15, 2003 and did not submit its 2002 annual report to the Commission until over ten months later, on March 4, 2004.”  (Fischer Direct, Ex. 1, page 1, lines 19-21.)  At the evidentiary hearing in this matter, Ms. Fischer, in response to a question by Commissioner Clayton, testified that a company that filed its annual report could check to see if the report had been received by checking in the EFIS system or by calling the Commission.  (Tr. 32, lines 18-25; Tr. 33, lines 11-17.)


Although Respondent’s witness Helen V. Thompson testified at the evidentiary hearing that her staff, in the person of one Debbie Parker, told her that the annual report was mailed in a timely manner (Tr. 48, lines 15-19), no evidence is produced to support this claim. In her Rebuttal Testimony, Ms. Thompson stated that “I don’t know whether the Commission received Heartland’s 2002 annual report or not.”  (Thompson Rebuttal, Ex. 2, page 2, lines 12-13.)  In fact, at the evidentiary hearing in this matter Ms. Thompson admitted that she was not the person who was in charge of filing the annual report at that time (Tr. 39, lines 10-12).  Ms. Thompson admitted that, other than the notary having a record of having notarized the annual report, Heartland Health had no documented evidence that it was ever mailed.  (Tr. 41, lines 3-8.) Absences of key personnel, including Heartland Health’s Chief Executive Officer and Ms. Thompson’s administrative assistant, from the office altered the manner in which the report was handled.  (Tr. 52, lines 12-18.)  Also, Ms. Thompson testified that a copy of the annual report was not made (Tr. 42, lines 9-11), even though it was normal practice for copies of these kind of mailed documents to be made.  (Tr. 42, lines 23-25.)  She further testified that she has in her files a copy of the final annual report filings for every year except 2002, the report in question in this case.  (Tr. 43, lines 5-7.)


Courts in Missouri have held that “[p]roof of mailing under Missouri law requires proof that the letter was put in an envelope with sufficient postage with the correct address of the addressee recipient and was placed in the mail.”  Nichols v. Mama Stuffeati’s, 965 S.W.2d 171, 175 (Mo.App.W.D. 1997).


The Department of Revenue rule as to the timeliness of the filing of tax documents requires that the document be postmarked by the required date.  12 CSR 10-2.240(10)(A).


Missouri courts have imposed a duty upon the Commission to first determine matters within its jurisdiction before proceeding to those courts.  As a result, “[t]he courts have ruled that the Division cannot act only on the information of its staff to authorize the filing of a penalty action in circuit court; it can authorize a penalty action only after a contested hearing.”  State ex rel. Sure-Way Transp., Inc. v. Division of Transp., Dept. of Economic Development, State of Mo., 836 S.W.2d 23, 27 (Mo.App. W.D. 1992) (relying on State v. Carroll, 620 S.W.2d 22 (Mo. App. 1981)); see also State ex rel. Cirese v. Ridge, 138 S.W.2d 1012 (Mo. banc 1940).  If the Commission determines after a contested hearing that the Company failed, omitted, or neglected to file its annual report and/or pay its annual assessment, the Commission may then authorize its General Counsel to bring a penalty action in the circuit court as provided in Section 386.600.


In its Answer, Respondent asserts the affirmative defense of estoppel. “The party asserting an estoppel bears the burden of proving it… Every fact essential to create it must be established by clear and satisfactory evidence.”  Van Kampen v. Kauffman, 685 S.W.2d 619, 625 (Mo.App.S.D. 1985). “The doctrine of estoppel is normally not applicable to acts of a governmental body… Fundamental to an estoppel claim against the government is that in addition to satisfying elements of ordinary estoppel, governmental conduct complained of must amount to affirmative misconduct.”  Farmers’ and Laborers’ Co-Operative Insurance Association v. Director of Revenue, 742 S.W.2d 141, 143 (Mo.banc 1987).  Respondent has offered no evidence to support its burden as to the doctrine of estoppel.

In its Answer, Respondent also asserts the affirmative defense of the doctrine of laches. Respondent offers no proof to support its burden as to the doctrine of laches. 

In its Answer, Respondent further asserts the affirmative defense of statute of limitations.  Respondent offers no proof to support its burden as to statute of limitations.  Section 516.390, RSMo (2000) provides that "[i]f the penalty is given in whole or in part to the state, or to any county or city, or to the treasury thereof, a suit therefor may be commenced, by or in behalf of the state, county or city, at any time within two years after the commission of the offense, and not after." This is clearly the case in the matter at hand.  See also Division of Labor Standards, Department of Labor and Industrial Relations, State of Missouri v. Walton Construction Management Co., Inc., and Quick Electric, Inc., 984 S.W.2d 152 (Mo.App.W.D. 1998). 

HEARSAY ISSUE

At the evidentiary hearing, Commissioner Gaw questioned the weight to which the Commission could accord hearsay testimony.  Hearsay is defined as “evidence of a statement which is made other than by a witness while testifying at the hearing, offered to prove the truth of the matter stated… To constitute hearsay (1) the statement must be an out-of-court statement, as distinct from the declarant’s original testimony at a trial or hearing, and (2) the out-of-court statement must be offered to prove the truth of the matter asserted.”  29 Am.Jur. 2d § 661 (1994). 

Courts in Missouri have consistently held that “[a]lthough technical rules of evidence are not controlling in administrative hearings, fundamental rules of evidence apply… Hearsay evidence and conclusions based upon hearsay do not qualify as ‘competent and substantial evidence upon the whole record’ essential to the validity of a final decision of an administrative body under § 22 [now § 18], Art. V of the Missouri Constitution of 1945.”  Speer v. City of Joplin, 839 S.W.2d 359, 360 (Mo.App.S.D. 1992), citing State v. Morris, 221 S.W.2d 206, 209[5] (Mo. 1949) and State v. Simmons, 299 S.W.2d 540, 545[4] (Mo.App. 1957).

Commission Rule 4 CSR 240-2.130(1) provides that the Commission’s rules of evidence supplement Section 536.070, RSMo (2000).  That section provides, in Paragraph 8, that [a]ny evidence received without objection which has probative value shall be considered by the agency along with the other evidence in the case.”

The Missouri Court of Appeals for the Western District has held that its decisions regarding whether hearsay evidence constitutes competent and substantial evidence to support administrative decisions must be controlled by the most recent decision of the Missouri Supreme Court, and that the Supreme Court has held that hearsay evidence that has not been objected to should be considered.  Dorman v. State Board of Registration for the Healing Arts, 62 S.W.3d 446, 454 (Mo.App.W.D. 2001), citing Concord Publishing House, Inc. v. Director of Revenue, 916 S.W.2d 186, 195 (Mo.banc 1996).

CONCLUSION


WHEREFORE, Staff prays that the Commission accept its Brief and find that Heartland Health System, Inc. failed, omitted, or neglected to file its 2002 Annual Report with the Commission as required by Missouri statute and Commission orders; and authorize its General Counsel to bring a penalty action against the Company in the circuit court as provided in Section 386.600, based on the statutory penalties set forth in Section 392.210.1 (for failing to file annual reports).  
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