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General Counsel

RE :

	

Case No. EM-96-149 - In the Matter of the Application of Union Electric Company
for an Order Authorizing: (1) Certain Merger Transactions Involving Union
Electric Company; (2) The Transfer of Certain Assets, Real Estate, Leased
Property, Easements and Contractual Agreements to Central Illinois Public Service
Company; and (3) In Connection Therewith, Certain Other Related Transactions .

Enclosed for filing in the above-captioned case are an original and eight (8) conformed
copies of STAFF REPLY TO MOTION OF UNION ELECTRIC COMPANY FOR
RECONSIDERATION OF THE COMMISSION'S ORDER GRANTING IN PART THE
MOTION TO COMPEL.
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STAFF REPLY TO MOTION OF UNION ELECTRIC COMPANY FOR
RECONSIDERATION OF THE COMMISSION'S ORDER
GRANTING IN PART THE MOTION TO COMPEL

Comes now the Staff of the Missouri Public Service Commission (Staff) in reply to the

Motion For Reconsideration of Union Electric Company, d/b/a AmerenUE (UE) respecting the

Commission's Order granting in part the Staff motion for an Order compelling UE to respond to

StaffData Requests . In response the Staff states as follows :

1 .

	

The Staff would first note that even though on November 2, 2000 UE filed its

Motion For Reconsideration with the Commission, on November 7, 2000 UE provided to the

Staff responses to Staff Data Request Nos. 13, 16-21, 23, 25, 26, 29, 35, 40 and 4114.

	

Ofthe

Staff Data Requests for which UE filed a Motion For Reconsideration, a response has not been

received only for Staff Data Request Nos. 50 and 55 . The Staff has not had an opportunity to

determine as yet whether the answers provided by UE are complete and responsive to the Staff

Data Requests .

2 .

	

Contrary to UE's assertion, the Staff Data Requests are not unlawful in the

context of the operation of the second experimental alternative regulation plan (EARP) .

Contrary to UE's position, the information requested by the Staff is relevant and necessary to the



Staff's preparation of its recommendation, to be filed on February 1, 2001, on the future of any

EARP. UE concentrates in its Motion For Reconsideration on Section 7.e . of the second EARP

Stipulation And Agreement, ignoring the language in Section 7.g . that states "the monitoring

reports and additional information required to be provided" is to be reviewed by the signatories .

(Emphasis supplied) . UE in addition completely ignores the part of the sentence in Section 7 .e .

that follows the language "UE will not be required to develop any new reports . . ." The part of

the sentence ignored by UE states that "information presently being recorded and maintained by

LIE may be requested." Contrary to UE's contention, the Staff requesting "information presently

being recorded and maintained by UE" does not require UE to develop any new reports .

3 .

	

Contrary to UE's contention, there is no disclosure and discovery mechanism

created by the second EARP distinct from normal discovery under the Commission's rule 4 CSR

240-2.090 that borrows the data request device, but not the procedural rules or time limits of 4

CSR 240-2.090 .

	

UE states at page 3 of its Motion For Reconsideration that "no deadline is

mandated for the response" to the data requests that are provided for as a form of discovery in

Section 7.e of the Case No. EM-96-149 Stipulation And Agreement . Nonetheless, the language

of Section 7.e . states that "Staff OPC and the other signatories participating in the monitoring of

the New Plan may follow up with data requests, meetings and interviews, as required, to which

UE will respond on a timely basis." (Emphasis supplied) .

4 .

	

The phrase "a timely basis" in the Case No. EM-96-149 Stipulation And

Agreement is not inconsistent with the time limits or the fact that there are time limits in 4 CSR

240-2.090 . UE does not otherwise suggest what is "a timely basis" for responses other than

evidently its own conduct in taking 48 days to object to Staff Data Request Nos . 13, 16-21, 23,

25, 26, 29, 35, and 40; 41 days to object to Staff Data Request Nos. 50 and 55 ; and 37 days to



object to Staff Data Request No. 4114. If anything, it should be argued that if 4 CSR 240-2.090

timeframes do not apply to the second EARP, what the signatories to the Case No. EM-96-149

Stipulation And Agreement intended was shorter timeframes than in 4CSR 240-2 .090 because of

the compressed schedule wherein, for example, the Staff and other signatories to the Case No.

EM-96-149 Stipulation And Agreement have 30 days after UE's filing of a final report for a

sharing period to provide notice to the Commission that there may be areas of disagreement that

need to be resolved .

5 .

	

UE's contention that the 4 CSR 240-2.090 discovery procedures do not apply to

the EARP is inconsistent with UE's general line of contention which would have UE argue that

since there is no specific provision in the Case No. EM-96-149 Stipulation And Agreement that

literally, expressly and unquestionably states that 4 CSR 240-2.090 discovery procedures do not

apply to the EARP, then 4 CSR 240-2.090 discovery procedures do apply to the EARP.

	

In all

but one other instance, UE has argued that what is not literally, expressly and unquestionably set

out in the EARP Stipulation And Agreement is not required by the terms ofthe EARP.

6 .

	

UE raises on pages 2 and 4 of its Motion For Reconsideration a new objection to

certain of the Staffs Data Requests, that contention being that certain Staff Data Requests seek

information already provided by UE .

	

The Staff disputes this assertion of UE and notes that

pursuant to 4 CSR 240-2 .090(2), UE waived this objection by not timely submitting it to the

Staff Commission rule 4 CSR 240-2 .090(2) states, in part, as follows :

. . . If the recipient objects to data requests or is unable to answer within twenty
(20) days, the recipient shall serve all of the objections or reasons for its inability
to answer in writing upon the requesting party within ten (10) days after receipt of
the data requests, unless otherwise ordered by the Commission . . .

7 .

	

At page 4 of its Motion For Reconsideration, UE relates that "[t]he work papers

used to develop these [preliminary earnings and final earnings] reports, which obviously provide



an additional body of detail on the revenues, expenses, and operations of UE, are also provided

to the Staff"

	

The Staff in particular notes this statement of UE because it is a makeshift

argument that is anomalous to UE's other contentions .

	

This UE argument is inconsistent with

the general line of contention of UE that would argue that since there is no specific provision in

the Case No. EM-96-149 Stipulation And Agreement that literally, expressly and unquestionably

requires that UE provide to the Staff its workpapers in support of UE's preliminary earnings

report and final earnings report for each year of the EARP, such workpapers are not required by

the Case No. EM-96-149 Stipulation And Agreement to be provided to the Staff.

	

LIE generally

has argued that what is not literally, expressly and unquestionably set out in the EARP

Stipulation And Agreement is not required by the terms of the EARP .

8 .

	

Commission rule 4 CSR 240-2.090(1) provides as follows regarding the

applicability of the rules of civil procedure to discovery before the Commission :

Discovery may be obtained by the same means and under the same conditions as
in civil actions in the circuit court . Sanctions for abuse of the discovery process
or failure to comply with commission orders regarding discovery shall be the
same as those provided for in the rules of civil procedure .

9 .

	

The Western District Court of Appeals in State ex rel . Arkansas Power & Light

Co. v . Public Serv . Comm'n, 736 S.W.2d 457, 460 (Mo.App . 1987) held as follows respecting

sanctions for failure of a party to comply with 4 CSR 240-2.090 :

The PSC may adopt rules as to hearings and investigations . Section 386.410,
RSMo 1986 . Commission Rule 4 CSR 240-2.090 allows the use of written
interrogatories under the same conditions as in civil cases . State ex rel .
Southwestern Bell Telephone Company v . Public Service Commission, 645
S .W.2d 44, 49-50 (Mo.App . 1983) . . . .

Trial courts are allowed wide discretion in meting out sanctions under Rule 61 .01 .

This court holds the PSC may impose sanctions pursuant to Rule 61 .01 . . .



(736 S .W.2d at 460 .) . Missouri Civil Procedure Rule 61 .01 "Failure To Make Discovery :

Sanctions" states, in part, as follows respecting the failure to timely object to discovery, in

particular to interrogatories :

(a) Failure to Act - Evasive or Incomplete Answers . Any failure to act described
in this Rule may not be excused on the ground that the discovery sought is
objectionable unless the party failing to act has filed timely objections to the
discovery request or has applied for a protective order as provided by Rule
56.01(c) .

(b) Failure to Answer Interrogatories . If a party fails to answer interrogatories or
file objections thereto within the time provided by law , or if objections are filed
thereto which are thereafter overruled and the interrogatories are not timely
answered, the court may. upon motion and reasonable notice to other parties,
make such orders in regard to the failure as are just . . .

(Emphasis supplied) .

Wherefore based upon the foregoing, the Staff requests that the Commission deny UE's

Motion For Reconsideration .

Respectfully submitted,

DANA K. JOYCE
General Counsel

Steven Dottheim
ChiefDeputy General Counsel
Missouri Bar No. 29149

Attorney for the Staff of the
Missouri Public Service Commission
P . O . Box 360
Jefferson City, MO 65102
(573) 751-7489 (Telephone)
(573) 751-9285 (Fax)
sdotthei@mail.state.mo.us
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