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REPORT AND ORDER

Procedural History
On February 13, 2004, the Staff of the Commission filed a complaint against Heartland Health System, Inc.  That complaint alleged that Heartland failed to timely file its 2002 Annual Report.  Heartland responded, and claimed that it timely filed the report.

Following a March 24 prehearing conference, the Commission adopted the parties’ proposed procedural schedule.  According to the Commission’s usual practice, the parties prefiled written testimony for each witness.  Staff and Heartland filed an issue for the Commission to determine.  They also stated their positions on the issue.

On May 12, the Commission held an evidentiary hearing.  On June 1, Staff filed a brief, and on June 14, Heartland filed a reply brief.  

Discussion

1.
Did Heartland Health System, Inc. file its 2002 Annual Report with the Commission in a timely manner, consistent with Missouri statutes and Commission rules and orders?

Staff stated that Heartland did not timely file that report.  Heartland stated that it timely filed that report by timely mailing it.    

The Commission has reviewed the parties’ issue statements.  The Commission finds that Staff and Heartland have correctly defined the issue the Commission should decide.   
Findings of Fact

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The Commission has considered the parties’ positions and arguments in making this decision.  Failure to specifically address a piece of evidence, position or argument does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

Heartland is a telecommunications company in Missouri, and is a public utility subject to the jurisdiction of the Commission.  Heartland conducts business in Missouri as a shared tenant services supplier.

On February 3, 2003, the Commission sent Heartland its 2002 Annual Report.
  On March 4, 2004, Heartland filed that report with the Commission.
      

Heartland’s sole witness was its chief information officer, Helen Thompson.       Ms. Thompson did not mail Heartland’s 2002 Annual Report.
  Ms. Thompson did not mail it because she was not responsible for doing so.
  Larry Coke, who was Heartland’s chief technology development officer, was responsible for mailing that report.
  Mr. Coke did not testify. 

Ms. Thompson’s assistant, who mails her documents, is Debbie Parker.
  In addition to being Ms. Thompson’s assistant, Ms. Parker was also Mr. Coke’s assistant in 2002.
  Ms. Parker, however, also did not testify.

Another person who might have personal knowledge of mailing the report is Lowell Kruse.  Mr. Kruse is Heartland’s chief executive officer.
  Mr. Kruse should have signed the affidavit that accompanies the annual report form.
  Similarly, Mr. Kruse did not testify.
  

Besides relying on employees’ memories, Heartland keeps business records.   Heartland’s practice is to keep copies of its annual reports.
  Heartland had copies of all of them except its 2002 Annual Report.
  Furthermore, Heartland did not have a copy of its notary’s record of notarizing the affidavit that accompanies the report.
  Heartland’s notary, Kelly Walker, did not testify.
  In fact, Heartland had no record at all of mailing the report.
  

Conclusions of Law
The Missouri Public Service Commission has reached the following conclusions of law.

Jurisdiction:


Heartland is a "telecommunications company" and a "public utility" within the intendments of the Missouri Public Service Commission Law.  See Section 386.020(42), (51), RSMo (Supp. 2004).  The Missouri Public Service Commission, therefore, has jurisdiction over Heartland.  See Section 386.020(42), 386.250(2), RSMo (Supp. 2004).  The Commission is authorized to hear and determine complaints concerning "any act or thing done or omitted to be done by any corporation, person or public utility."  See Section 386.390.1, RSMo (2000).

Burden of Proof:

Heartland wants the Commission to find the affirmative of the issue; that is, that Heartland timely filed its 2002 Annual Report.  Therefore, Heartland has the burden of proof.  See Anchor Centre Partners, Ltd. v. Mercantile Bank, N.A., 803 S.W.2d 23, 30 (Mo.banc 1991).

Discussion:

This case is straightforward.  To prevail, Heartland must prove that it timely filed its 2002 Annual Report.  

The Commission concludes that Heartland did not timely file its 2002 Annual Report.  The law required Heartland to file that report with the Commission no later than April 15, 2003.  See Section 392.210(1), RSMo (2000), Commission Rule 4 CSR 240-3.540(1).  Heartland did not file that report until March 4, 2004.  

In its attempt to prove it timely filed the report, Heartland’s theory was that it timely mailed the report.  In other words, Heartland argues that mailing and filing are the same.  However, Missouri courts have consistently held that  “ . . . filing is not accomplished merely by the mailing of a document, but rather results only when the document has been accepted by the officer in the office where the filing is to occur.”   City of St. Louis v. Director of Revenue, 654 S.W.2d 118, 121 (Mo.App. 1981); see also, e.g., Tabb v. McGinley, 313 S.W.2d 745, 746-48 (Mo.App. 1958).

Even if, however, mailing equals filing, this Commission would still conclude that Heartland did not timely file its report.  Heartland’s only evidence was hearsay evidence that a Heartland employee mailed the report.  Staff did not object to that evidence.  Because Staff did not object, the Commission shall consider this hearsay evidence.  See Concord Publishing House, Inc., v. Director of Revenue, 916 S.W.2d 186, 195 (Mo.banc 1996).

Nonetheless, even though the Commission has considered that evidence, it will not carry the day.  That is because Heartland offered only hearsay.  Hearsay alone does not rise to the level of competent and substantial evidence.  See Speer v. City of Joplin, 839 S.W.2d 359, 360 (Mo.App. 1992).  Thus, even under the legal theory Heartland urges, it cannot prevail.

For these reasons, the Commission concludes that Heartland failed, omitted, or neglected to file its 2002 Annual Report with the Commission.  The Commission further concludes that Staff is entitled to the relief it seeks in the complaint.

IT IS THEREFORE ORDERED:

1. That the Complaint the Staff of the Commission filed on February 13, 2004, against Heartland Health System, Inc. is granted.

2. That the Staff of the Commission shall immediately bring a penalty action against Heartland Health System, Inc., in circuit court as provided in Section 386.600, RSMo, based on the statutory penalties in Section 392.210.1, RSMo.

3. That this Report and Order shall become effective on July 25, 2004.

4. That this case may be closed on July 26, 2004.
BY THE COMMISSION
( S E A L )

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

Gaw, Ch., Murray, Clayton, Davis and Appling, CC., 

concur and certify compliance with the provisions

of Section 536.080, RSMo 2000.

Dated at Jefferson City, Missouri,

on this 15th day of July, 2004.
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