STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 27th day of July, 2004.

David Hicks,




)








)





Complainant,
)








)

v.






)
Case No. TC-2004-0442







)

Sprint Missouri, Inc.,


)








)





Respondent.
)

ORDER GRANTING MOTION TO DISMISS COMPLAINT

Syllabus:  This order dismisses the Complaint for failure to state a cause of action upon which relief may be granted.

Mr. David Hicks filed a Complaint on March 1, 2004.  Mr. Hicks requested a hearing for purposes of proving that Gay Fred, a Public Service Commission employee, and Sprint Missouri, Inc., purposefully set up a payment plan regarding his phone bill that they knew he could not afford.

Notice of the Complaint was issued and the time for filing of Sprint’s answer was stayed pending the outcome of mediation between the parties.  On May 19, 2004, Mr. Hicks notified the Commission that the mediation had been unsuccessful and requested an administrative hearing.  On May 27, 2004, the Commission directed Sprint to file its Answer to the Complaint and directed its Staff to investigate the issues and file a report of its findings.

Sprint timely filed its answer along with a motion to dismiss on June 14, 2004.  Sprint requested that the Commission dismiss the Complaint for failure to state a claim upon which relief may be granted.  Sprint argues that Mr. Hicks does not state any facts or legal allegations that will allow the Commission to provide any relief.  Further, Sprint argues that the Complaint makes no allegations of the violation of any rules or statutes, any improper billing, or improper termination of service.

The Commission directed that any responses to Sprint’s motion to dismiss must be filed no later than July 1, 2004.  On June 21, 2004, Mr. Hicks filed a response stating his objection to the dismissal.

Staff’s investigation report was filed on June 28, 2004, supported by the Affidavit of Mick Johnson.  Staff reports that it finds no grounds for a complaint and recommends Sprint’s motion to dismiss be granted.

The Commission’s rule 4 CSR 240‑2.070(6) states that “[t]he commission, on . . . the motion of a party, may after notice dismiss a complaint for failure to state a claim upon which relief may be granted.”  The Commission has examined the Complaint, the Motion to Dismiss, and the various responses.  Mr. Hicks does not dispute that he owes the charges billed to him and he does not suggest that Sprint has improperly discontinued his service.  Mr. Hicks does not allege any violation of Commission rules or statutes upon which any relief may be granted to him.  In addition, after an investigation, the Commission’s Staff has found no rule violations upon which the Commission may grant Mr. Hicks relief.  Therefore, the Commission determines that the Complaint should be dismissed for failure to state a claim upon which relief may be granted.

IT IS THEREFORE ORDERED:
1. That the Motion to Dismiss filed by Sprint Missouri, Inc., is granted.

2. That the Complaint is dismissed.

That this order shall become effective on August 6, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Clayton,

Davis, and Appling, CC., concur.

Dippell, Senior Regulatory Law Judge

1
3

