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I.
Introduction


The Public Service Commission, in its Order dated June 8, 2005, stated that if parties intend to file posthearing briefs, they may do so by July 21, 2005.  Accordingly, Sierra Club (“SC”) and Concerned Citizens of Platte County (“CCPC”) submit this posthearing brief.

II. The Commission Lacks Jurisdiction To Approve The Stipulation Because A Case Cannot Be Initiated By A Stipulation And Agreement; There Was No Contested Case Leading Up To The Stipulation And Agreement; And Only A Contested Case Can Be Resolved Based On A Stipulation And Agreement; The Hearing Before The Commission Did Not Reconstruct The Evidentiary Basis For The Stipulation; And The Signatory Parties Cannot Compel The Commission To Accept Or Reject The Stipulation As A Whole

A. The Stipulation and Agreement is not an application within the meaning of the terms of the relevant statutes and regulations


The Signatory Parties “submit” their Stipulation and Agreement (S&A) for the Commission’s “consideration and approval” (S&A 1).  The S&A is not an application within the terms of 4 CSR 240-2.060, nor a pleading as defined in 4 CSR 240-010(13) and expanded on in 4 CSR 240-2.080.  It is not a complaint by an aggrieved party as authorized by '' 386.390–386.400 and 393.260–.270, RSMo 2000, or 4 CSR 240-2.070.

No authority for granting relief is given as required by 4 CSR 240-2.080(3) for a document to be considered a pleading. This is a violation of the rule and a confession that no authority exists.


The Signatory Parties attempt to invoke the investigatory power conferred on the Commission by '393.140(2), RSMo, by describing the proceedings leading up to the S&A as “a docket to investigate emerging issues”(S&A 1), “an investigatory docket” (S&A 3), and “an informal, investigatory case”(S&A 4).  Under this docket “KCPL conducted numerous workshops, public forums, and strategic planning seminars” (S&A 2), “presentations and workshops” and “informal meetings” (S&A 4).


The only application referred to is the “Application to Establish Investigatory Docket and Workshop Process” in Case No. EO-2004-0577 in which Kansas City Power and Light (“KCPL”) asked the Commission to authorize the “workshop process” (S&A 3).  The term “workshop” appears nowhere in the statutes or regulations.  Its use by KCPL rather than the PSC cannot be deemed a use of the Commission’s investigatory power.


In the new case the S&A is apparently intended to serve as both the Signatory Parties’ pleading and the Commission’s order.  This is highly irregular.  4 CSR 240-2.115(B) says, “The commission may resolve all or any part of a contested case on the basis of a stipulation and agreement.”  It does not say that an S&A can initiate a case itself.


Jurisdiction has not been invoked.

B.
There is no provision in the statutes or regulations authorizing the Commission to approve a stipulation entered into pursuant  to a noncontested case

There has been no contested case for the S&A to resolve.  A contested case involves an adversarial hearing in which evidence is taken under oath through examination and cross-examination and other measures of procedural formality.  Cade v. State, 990 S.W.2d 32, 37 (Mo.App. WD 1999).  It is “a proceeding before an agency in which legal rights, duties or privileges of specific parties are required by law to be determined after hearing.”  ' 536.010(4) RSMo 2004 Supp.  The PSC, being a creature of statute with only the powers delegated by the legislature, cannot create its own source of “law;” it must follow the statutes that prescribe how its proceedings may be initiated.  State ex rel. Laclede Gas v. PSC, 535 S.W.2d 561, 568 (Mo.App. WD 1976); Cade v. State, 990 S.W.2d at 36, 39.  Far from being a contested case, the S&A presents a predetermined outcome not reached before an agency.


No authority for granting relief is given as required by 4 CSR 240-2.080(3) for a document to be considered a pleading.


The S&A is the result of KCPL’s workshop process, not the hearing held by the Commission on June 23–4 and 27 and July 12, 2005.  It is not the outcome of a contested case because no formal, adversarial hearing was used in the workshop process and no record was preserved.  The PSC’s hearing could not compensate for these deficiencies even under the most generous interpretation of '536.080 RSMo.

C.
The filing of an application at this late date will not regularize the process

The Signatory Parties cannot regularize the process by the formality of filing an application at this late date.  The acceptance of the S&A would still be the only issue.  A similar situation arose in State ex rel. Fischer v. PSC, 645 S.W.2d 39 (Mo.App. WD 1982), a rate design case in which “the Commission ruled prior to the hearing that the only issue it would consider was whether or not the stipulation and agreement would be accepted or rejected, and a full and contested hearing would be held only in the event that the Commission rejected the agreement.” 645 S.W.2d at 41.  The Court of Appeals held that this violated the Public Counsel’s due process rights as representative of the public.  “In light of this decision, the hearing afforded Public Counsel was not meaningful, in that the Commission was precluded from approving anything but the stipulated rate design in the course of the hearing in question.  The question properly before the Commission was what rate design to adopt, rather than whether or not to adopt one particular proposal.”  645 S.W.2d at 43.


The S&A, p. 53, says, “In the event the Commission does not approve and adopt the terms of this Agreement in total, it shall be void.”  The Commission cannot, consistently with its statutory authority and duties, submit itself to such an up-or-down, all-or-nothing vote.


The filing of an S&A does not initiate a case, either contested or noncontested, before the Commission.  The hearing held before the Commission did not reconstruct the record on which the S&A was based.  The S&A cannot be the basis for the resolution of a case, and the Commission cannot be constrained to accept or reject it only in full.

D. The PSC has no authority to allow a utility to

circumvent all required procedures

KCPL is attempting to circumvent a required hearing by seeking approval of a new plant before it is fully operational.  Normally the Public Service Commission will not be asked to approve a proposed plant technology and a mechanism for accounting for construction costs in a quasi-investigation that lacks the public record and proper notice of a regular Commission investigation.  If the PSC allows KCPL to circumvent this required procedure, other utilities will likewise hold workshops and arrive at stipulations setting forth the supposed need for new dirty coal plants without the required hearings and due process.


The workshops lacked the evidentiary safeguards of a contested case.  They were held two hours from the citizens most affected by the increased rates and pollution from the new plant.  There was no way to cross-examine the utility’s spokesmen.  Due to the drawn-out nature of the workshops, it would have been cost-prohibitive to bring in an expert witness to refute each powerpoint presentation made by KCPL during the workshops and the format was not set up for this type of refutation.  Furthermore, there was no guarantee that governmental decision makers would have been present during expert testimony and there is no record of the presentations made during the workshops for review by the Commissioners.

III.
The S&A Is Not A Contract, And If It Were It Would Be Void Because It Seeks To Preclude Modification Or Revocation By The Commission;  The S&A Is An Illegal Attempt To Bind The Commission To A Long-Term Regulatory Plan That Could Not Be Revoked Or Modified By The Commission

The S&A does not purport to be a contract between private parties.  It is a “Regulatory Plan” (S&A 5) which will be void unless approved and adopted in toto by the Kansas Corporation Commission (S&A 49-50) and the PSC (S&A 53).


An experimental alternative regulatory plan (EARP) has been in court before, but without a decision as to its legality or whether it was a contract.  Union Electric v. PSC, 136 S.W.3d 146, 148 (Mo.App. WD 2004).


If it were a contract, the S&A could not bind the Commission.  “This Agreement does not constitute a contract with the Commission” (S&A 53).  The Commission exercises the sovereign police power of the State, which cannot be abridged or contracted away.  May Department Stores v. Union Electric, 341 Mo. 299, 107 S.W.2d 41, 48 (1937);  Gaines v. Gibbs, 709 S.W.2d 541, 543-4 (Mo.App. SD 1986).  The Commission cannot commit itself to a position that will deprive it of needed flexibility over time, and utilities may not enter into a contract that cannot be modified or revoked by the Commission.  State ex rel. Capital City Water Co. v. PSC, 850 S.W.2d 903, 911 (Mo.App. WD 1993).


PSC Staff is a Signatory Party.  Staff has no power beyond what the Commission itself has.  ' 386.240, RSMo 2000.  Neither Staff nor the Commission could enter into this S&A if it were to be regarded as a contract.


The Signatory Parties, including Staff, have made long-term commitments that would tie the Commission’s hands if adopted.  They have agreed to allow KCPL rate recovery for pension contributions (S&A 13).  They have prescribed a procedure for modification of the Resource Plan that is exclusive, and exclusionary of other parties, unless upon the Signatory Parties’ failure to agree the case is brought before the Commission (S&A 26-7).  They have declared a rate moratorium (S&A 28).  The Signatory Parties, including Staff, have laid out a long-term schedule of rate cases (S&A 29 et seq.).  In these rate cases the parties bind themselves not to raise various factors: e.g., that KCPL’s investments should be excluded from its rate base in a later case (S&A 29);  that certain investments were not necessary or timely or that alternative technologies or fuels should have been used (S&A 31, 39, 42-3);  or that amortization of the Demand Response, Efficiency and Affordability Programs be contested on any ground other than imprudence (S&A 33).  The Signatory Parties, including Staff, bind themselves to Construction Accounting for the 2009 Iatan 2 rate case (S&A 43-4).


Rates must be set after a full hearing to consider all relevant factors.  Sections 393.150, 393.270.4, RSMo;  State ex rel. Missouri Water Co. v. PSC, 308 S.W.2d 704, 716-7 (Mo. 1957).  Staff in particular cannot commit itself, nor seek to bind the Commission, to do less than that.

IV. The Stipulation Is Unlawful In That It Calls For The Creation Of A Customer Programs Advisory Group (“CPAG”) In Violation Of Chapter 610 Of Missouri’s Revised Statutes, The “Sunshine Law;” And Therefore, Since The Stipulation Provides That If One Provision Fails The Entire Stipulation Must Not Be Approved, The Stipulation Must Not Be Approved

The S&A, on page 47, states that:

The [PSC] Staff, Public Counsel, MDNR and any other interested Signatory Party will serve as an advisory group (“Customer Programs Advisory Group” or “CPAG”) to KCPL in the development, implementation, monitoring and evaluation of the Demand Response, Efficiency and Affordability Programs.  KCPL agrees to meet with and provide updates to the CPAG at least once every six months on the following subjects:  (1) the status of program implementation including the amount of expenditures for each program and the level of customer participation, (2) the status of program evaluations including evaluation consultants chosen, evaluation budgets, evaluation expenditures and copies of completed evaluations, and (3) the status of new program selection and design efforts, including copies of program screening results.


The CPAG, as established in the S&A, is noteworthy in two respects:  1)  it excludes the Sierra Club and Concerned Citizens of Platte County, the two groups that have been calling for stronger efficiency programs than has any other participant; and 2)  it calls for the staff of three public agencies to engage in meetings behind doors that are closed to the public.  The first noteworthy aspect reflects KCPL’s unwillingness to engage in meaningful energy efficiency programs; the second aspect is illegal in violation of Chapter 610 of the Missouri Revised Statutes.


Chapter 610, Mo. Rev. Statutes provides in ' 610.010 (1) that a closed meeting is any meeting closed to the public.  The CPAG is a “public governmental body” within the meaning of ' 610.010 and its meetings which include officials of the PSC, OPC and DNR are “public meetings” within the meaning of ' 610.010.  Section 610.011.1 states that “It is the public policy of this state that meetings…of public governmental bodies be open to the public unless otherwise provided by law.  Sections 610.010 to 610.028 shall be liberally construed to promote this public policy.”  Section 610.011.2 states that “Except as otherwise provided by law, all public meetings of public governmental bodies shall be open to the public as set forth in 610.020 [Notice of meetings].”  


By refusing to allow the public to enter the CPAG meetings, the S&A violates Chapter 610.  The S&A provides on page 53 that, “The provisions of this Agreement have resulted from negotiations among the Signatory Parties and are interdependent.  In the event that the Commission does not approve and adopt the terms of this Agreement in total, it shall be void and no party hereto shall be bound, or in any way affected by any of the agreements and provisions hereof.”  Since the Commission cannot lawfully approve a S&A that contains unlawful provisions, the entire S&A shall be void.

V. Assuming, Arguendo, That The Commission Were To Have Jurisdiction Over The Request To Approve The Stipulation, Then The Case Is Not Ripe For Review In That The Stipulation Discussed At The Hearing Held In June And July, 2005, Is Not The Final Version Of The Stipulation

At the hearing, PSC staff said on at least two occasions that the Stipulation before the Commissioners was not the final one that the Commission might approve.  (EO-2005-0329, Tr. Vol. 4, p. 36, Vol. 8, p. 1036.)


The Commission lacks jurisdiction to approve the S&A as has been shown in the points relied on and arguments made above.  However, even if the Commission were to decide it had jurisdiction, it could not rule upon KCPL’s request because the S&A is not the final S&A that the Commission would be asked to approve.  “The Missouri Constitution creates a right to judicial review of “final” administrative decisions.  Dore and Assoc. Contracting, Inc. v. Missouri Dept. of Labor & Indus. Relations Comm’n, 810 S.W.2d 72, 75 (Mo. App. 1990).  ‘Finality’ is found when ‘the agency arrives at a terminal, complete resolution of the case before it.’ Id. at 75-76.  ‘An order lacks finality in this sense while it remains tentative, provisional, or contingent, subject to recall, revision or reconsideration by the issuing agency.’  Id. at 76 (quoting National Treasury Employees Union v. Federal Labor Relations Auth., 712 F.2d 669, 671 (D.C.Cir. 1983)).”  City of Park Hills v. Public Service Commission of the State of Missouri et al., 26 S.W.3d 401, 406 (Mo. App. W.D. 2000).


In this case, if the Commission were to issue an order granting the request to approve the stipulation, the order would lack finality because it would remain tentative, provisional, contingent, subject to recall, revision or reconsideration by the PSC depending on the changed terms of the stipulation.  KCPL should not have sought review of a stipulation that was not final; it would violate the law for the PSC to approve a stipulation that was not final.

VI.
The Stipulation Should Not Be Approved Because It Is Not In The Public Interest In That It Is Cheaper Economically And Better For Human Health And The Environment For Kansas City Power And Light Company To Build Wind Plants Rather Than A New Coal-Fired Power Plant

A.
Troy Helming testified that KCPL’s plan to build a new coal-fired plant will cost consumers more than it would if KCPL were to build wind plants


Mr. Helming is from the Kansas City metropolitan area, and is known as one of America’s leading clean energy economists, showing how converting to clean power can be profitable.  He testified that KCPL could meet its stated growth by installing four to eight wind plants.  (EO-2005-0329, Tr. Vol. 4, p. 155.)  The wind plants would cost more to install than a new coal-fired power plant, but would quickly become cheaper for the ratepayers.  The reasons for that are that the fuel cost for wind plants is nothing; operation and maintenance of wind plants costs are very low; and there are no added health costs attributed to wind plants.  (EO-2005-0329, Tr. Vol. 4, pp. 156, 157-160.)  After a few years, wind plants would be significantly cheaper for ratepayers.

VII.
The Stipulation Should Not Be Approved Because It is not Necessary for KCPL to Construct a New Coal-Fired Power Plant When there are Several Cheaper Alternatives Available That are Less Risky to the Consumer and Less Harmful to Human Health and the Environment

A. It is not necessary for KCPL to construct Iatan 2 because KCPL can meet its customers’ energy demands by using energy efficiency measures

Ned Ford is an energy efficiency expert from Cincinnati, Ohio.  (EO-2005-0329, Vol. 5, p. 314.)  He has been the Energy Chair of the Ohio Chapter of the Sierra Club for 25 years, during which time he has worked primarily on the promotion of energy efficiency programs and other economically feasible opportunities to reduce power plant emissions.  From 1992-1996 he was the Sierra Club’s manager for approximately 25 formal interventions before the Public Utilities Commission of Ohio.  These interventions involved all of Ohio’s Investor Owned Utilities and addressed a variety of matters including forecast plans, rate cases and environmental compliance plans.  (EO-2005-0329, Vol. 5, pp. 314-318.)


Ned Ford testified that the growth rate posited by KCPL can be met using energy efficiency measures.  SC and CCPC believe that KCPL’s statement of its growth rate is inaccurately high; but even if it is as high as KCPL states, KCPL can meet its growth rate through energy efficiency measures rather than the construction of a new coal-fired power plant.  Further evidence that the new plant is not necessary to meet customer demands is that the amount of off-system sales that KCPL has engaged in has increased substantially over the past decades.  (EO-2005-0329, Tr. Vol. 5, pp. 331, 334, Tr. Vol. 7, p. 59.)

B. It is cheaper economically for KCPL to use energy efficiency measures to satisfy growth, rather than to construct a new coal-fired power plant


The energy efficiency measures proposed by KCPL are woefully inadequate to make a real difference in energy usage.  It would cost far less to increase those measures sufficiently to meet all new growth in demand, even at the high end of KCPL’s range of possible growth scenarios, than to build a new coal-fired power plant.  (EO-2005-0329, Tr. Vol. 5, p. 347.)

C. Energy efficiency measures are less risky financially for the KCPL ratepayer than the construction of a new plant

KCPL is embarking on a significant financial risk in the construction of Iatan 2.  This is due to the possibility of the imposition of a federal CO2 tax, the dramatically increased price of Powder River Valley coal, the greatly increased cost of natural gas, and the fact that its customers’ growth rate is not so high as stated by KCPL.  (EO-2005-0329, Tr. Vol. 5, p. 337.)

D. Utility companies in other states are meeting growth rates comparable to KCPL’s through energy efficiency measures.

Other states have made real impacts using efficiency measures.  In states where real impacts are made, the state agencies have developed plans for financially rewarding the utility companies.  (EO-2005-0329, Tr. Vol. 5, pp. 331-334, 345.)

E. Combined heat and power is available at substantially lower cost and in sufficient quantity to eliminate the need for Iatan 2 for a decade or more


By using combined heat and power, KCPL could eliminate the need for Iatan 2 for a decade or more.  During that decade, it is likely that IGCC technology will make even greater strides in improvement and affordability, as will efficiency measures, thereby postponing the need for Iatan 2 indefinitely.  (EO-2005-0329, Tr. Vol. 5, pp. 339-343.)

F. KCPL and the PSC should immediately being meeting, in order to have an effective proposal ready at the time of the proposed 2006 rate case, whereby KCPL would receive significant financial compensation for embarking upon a strong energy efficiency program so that KCPL will not suffer revenue erosion by employing measures that are better for the consumer and the environment


The Public Service Commission has the power to reward KCPL and its shareholders for enacting energy efficiency measures.  KCPL should be rewarded to a much greater extent than just for the capital costs of the efficiency measures.  If the Commission thought it was fair, it could eventually allow KCPL to raise rates to such an extent that KCPL would make the same profits by not building Iatan 2 as by building Iatan 2.  If that amount seemed too high, the Commission could arrive at a reasonable rate.  Both of these options would be more beneficial to the regulated customer of KCPL than would a new coal-fired power plant.  KCPL needs strong financial incentives to conserve energy rather than generate it, and the Public Service Commission is the only state agency which can provide these incentives.  (EO-2005-0329, Tr. Vol. 5, p. 348.)

VIII.
The Stipulation Should Not Be Approved Because KCPL Should Be Required To Look At What Efficiency Measures Would Be Necessary In Order To Defer The Construction Of The Plant For One Year; Even Though KCPL Was Not Required To Conduct That Look In Its IRP For 2004, There Is Nothing Prohibiting The Staff From Requiring KCPL To Conduct That Look Before Commencing Construction Of A New Coal-Fired Power Plant; Furthermore, Since KCPL Will Be Required To Conduct That Look In Its 2006 IRP, It Would Be Prudent To Wait Until That Look Had Been Taken Before Approving Plans To Construct A New Plant

4 CSR 240-22, and specifically 22.050(2)(C), require Missouri jurisdictional electric companies to examine the impact of a sufficient block of energy efficiency programs to defer the need for a new power plant by one year.  Although this Chapter was suspended for KCPL for the IRP due in 2003, the staff of the Public Service Commission could still have made the examination itself or required KCPL to take a look at the impact of a sufficient block of energy efficiency programs to defer the need for a new power plant by a year.  If the staff had done so, it would have been clear that a strong energy efficiency program was cheaper and more preferable to KCPL customers than a new fossil power plant.


Although Chapter 22 was under suspension, KCPL is due to file a new resource plan in July 2006.  The S&A should not be approved during suspension.  It would be prudent and in the public interest for the Commission to wait until Chapter 22 comes back into effect before adopting the stipulation.  Because of its long-term nature, the S&A would preempt the Chapter 22 resource planning process, and this is another reason the Commission must reject the S&A.

IX.
The Stipulation Should Not Be Approved Because It Is Not Necessary, Reasonable, Prudent Nor in the Public Interest for KCPL to Build Iatan 2
A. There are cheaper alternatives than Iatan 2 which will allow KCPL to meet energy growth and which are better for human health and the environment than the building of Iatan 2.


The Public Service Commission law makes it clear that, “The provisions of this chapter shall be liberally construed with a view to the public welfare, efficient facilities and substantial justice between patrons and public utilities.”  RSMo 386.601.  This statute has been interpreted to mean that “No one can lawfully do that which has a tendency to be injurious to the public welfare.”  State ex rel. City of St. Louis v. PSC, 73 SW2d 393, 400 (Mo.banc 1934).


In this case, if the Commission approves the Stipulation, it will appear to be giving its agreement that the construction of a new coal-fired power plant is necessary.  The evidence is clear that coal-fired power plants are injurious to human health and the environment, and that in this case specifically, KCPL can meet its energy demands and make an equivalent profit by pursuing cleaner, cheaper alternatives that are better for its customers.


Coal pollution and greenhouse gas emissions are not in the public interest.  The public interest includes all relevant factors, including environmental and health effects.  Udall v. FPC, 387 U.S. 428, 450, 87 S.Ct. 1712, 1724, 18 L.Ed. 2d 869 (1967):  Henry v. FPC, 513 F.2d 395, 406-7 (D.C. Cir. 1975); Harness v. PSC, 60 Ark. App. 265, 962 S.W.2d 374, 379 (1998); City of Boulder v. CPUC, 996 P.2d 1270, 1279 fn. 6 (Colo. 2000).

B. The Public Service Commission should enter into negotiations with KCPL to reward KCPL financially for pursing these better alternatives.


As stated above, the Public Service Commission is the only state agency which can provide the necessary incentives for KCPL to embark upon a serious energy efficiency program that would alleviate the need for Iatan 2.  It is incumbent upon the Commission to enter into financial negotiations as expeditiously as possible before KCPL pursues its plans further to build an unnecessary and costly coal-fired power plant.

C. The public is overwhelmingly against the building of Iatan 2, as evidenced by their numerous letters to the Public Service Commission and their speeches at the public hearings held by the Commission and as evidenced by the fact that at the August 2004 election the citizens voted out the two commissioners in Platte County who supported the proposed new plant.


During the workshops, many people wrote to the PSC voicing their opposition to Iatan 2.  During the public hearings, many people spoke to the Commissioners voicing their opposition to this plant.  Their opposition was based upon the fact that coal plants are a dirty source of energy and contribute to global warming, air pollution, water pollution and poor public health, and the fact that energy efficiency measures are cheaper for the ratepayer and are better for human health and the environment.  (EW-2004-0596, Item Nos. 14-23, 27, 28, 38, 49 and 75;  EO-2005-0329, Item Nos. 62-68, 70-78, 83 and 106.)

X.
The Stipulation Is Facially Invalid And Cannot Be Approved Because There Is No Permit For Convenience And Necessity.  KCPL Is Required By Law To Seek Such A Permit.  The Old Permit From 1973 Is Not Sufficient To Negate This Requirement In That KCPL Did Not Commence Construction Within Two Years After Receiving The Permit


“No…electrical corporation…shall begin construction of a[n]…electric plant…without first having obtained the permission and approval of the commission…” ' 393.170.1, RSMo 2000.  “Unless exercised within a period of two years from the grant thereof, authority conferred by such certificate of convenience and necessity issued by the commission shall be null and void.”  Sec. 393.170.3.  “Electric plant” includes all “fixtures and personal property…used or to be used in connection with or to facilitate the generation” of electricity.  ' 386.020(14).


The requirement of a certificate of convenience and necessity serves to prevent duplication of service.  State ex rel. City of Sikeston v. PSC, 336 Mo. 985, 82 S.W.2d 105, 109-110 (1935).  Building an unnecessary power plant is as much a duplication as letting a competitor go into a utility’s exclusive service territory.  


If KCPL can build Iatan 2 on the basis of a 32-year-old certificate, then the two-year limitation would not be being enforced in violation of the direct language of the statute, Section 393.170.3, RSMo.  History has shown a public need for one plant at Iatan, not two and certainly not four.


“Electric plant” as defined by statute includes individual generating units and the other components of a system for generating, transmitting and distributing electricity.  One certificate does not suffice for an entire multi-unit complex.  See State ex rel. Intercon Gas v. PSC, 848 S.W.2d 593, 595 (Mo.App. WD 1993), where a consolidated hearing was held on applications to build gas pipelines and extensions of pipelines under the parallel definition of “gas plant.”


The time for obtaining a certificate is “the beginning of construction of an electric plant;”  these are the terms of the statute and the interpretation of the Commission approved by the court in Sikeston, 82 S.W.2d at 109.


State ex rel. Harline v. PSC, 343 S.W.2d 177 (Mo. App. W.D. 1960), cited in the List of Issues filed in this case, is inapplicable to the facts of this case, as Harline did not concern itself with the construction of a new coal-fired power plant several decades after a certificate of convenience and necessity was issued; in addition, the Court in Harline cited with approval the two-year limitation for the building of new plants.


The two-year limitation serves the obvious purpose of letting the Commission evaluate public convenience and necessity in light of contemporary conditions, including the best, cleanest and most efficient generating technologies, the latest technologies and non-technological measures for energy conservation, and the population changes surrounding the area.  The current cost of a new plant and the burden on ratepayers may be substantially different from that which existed in the past.  Scientific knowledge of the health and environmental effects of burning coal are far more advanced now from what they were in 1973.


Assuming, arguendo, that the 1973 certificate can be said to have authorized Iatan 2, then it should after such a lapse of time be declared forfeited for nonuser.  State ex rel. City of St. Louis v. Light and Development Co., 246 Mo. 618, 152 S.W. 67, 71 (1912).  A perpetual certificate of convenience and necessity is an absurdity.  KCPL must apply for a certificate for Iatan 2 so that the Commission can, after due hearing, determine the present state of public convenience and necessity.  Intercon, 848 S.W.2d at 597.  The Sierra Club and Concerned Citizens are confident that up-to-date programs of conservation and efficiency and wind generation will render new coal-fired capacity unnecessary and inconvenient.


WHEREFORE, for the foregoing reasons, Sierra Club and Concerned Citizens of Platte County request the Public Service Commission to deny KCPL’s request for approval of the Stipulation and Agreement.

/s/Kathleen G. Henry

Kathleen G. Henry (Mo. Bar No. 39504)

Bruce A. Morrison (Mo. Bar No. 38359)


Great Rivers Environmental Law Center

705 Olive Street, Ste. 614

St. Louis, MO 63101

(314) 231-4181

(314) 231-4184 (facsimile)

khenry@greatriverslaw.org
Attorneys for Sierra Club and

Concerned Citizens of Platte County

CERTIFICATE OF SERVICE


I hereby certify that a copies of the foregoing were sent by email on this 21st day of July, 2005, to the parties listed currently on the Service List for this case according to the Public Service Commission web site’s service list.







/s/Kathleen G. Henry







Kathleen G. Henry

� 	Although a witness for KCPL did state at the hearing that even though the S&A states the public will be excluded the public from the CPAG meetings, that decision would “be on the agenda,” (EO-2005-0329, Tr. Vol. 7, p. 649), at the first meeting of the CPAG the Program Chair of the Sierra Club was not allowed to participate; in fact, after the Sierra Club Chair entered the room in which the PSC, OPC, and DNR staffers along with other signatories were meeting everyone left the room but the Sierra Club Chair.  They returned some thirty minutes later and announced the originally scheduled future meetings were cancelled.  See Attachment 1 to this Brief.
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