       STATE OF MISSOURI







           PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 5th day of March, 2004.

The Staff of the Missouri Public Service

)

Commission,





)







)




Complainant,
)







)

v.






)
Case No. TC-2004-0127







)

BarTel Communications, Inc.,



)








)





Respondent.
)

ORDER GRANTING DEFAULT 


Syllabus:  This order grants the Staff of the Commission relief by default.


On September 11, 2003, Staff filed a complaint against BarTel Communications, Inc.  In that complaint, Staff alleged that BarTel failed to pay its Fiscal Year 2003 assessment.  Furthermore, Staff alleged that BarTel failed to file its 2001 and 2002 annual reports.  Thus, Staff asked the Commission to allow its General Counsel to seek penalties against BarTel in circuit court.


On September 15, the Commission sent BarTel a complaint notice.  On September 30, BarTel filed a Request for Mediation and a Motion for Admission Pro Hac Vice.  In that motion, an attorney not licensed in Missouri asked the Commission to waive Commission Rule 4 CSR 240-2.040(3)(C).  That rule requires an attorney licensed in Missouri to appear as co-counsel when an attorney wishes to appear pro hac vice.

On October 28, the Commission issued an Order Directing Filing.  That order stated that in addition to the Commission rule, Missouri Rule of Civil Procedure 9.03 also requires an attorney not licensed in Missouri to have a member of The Missouri Bar as co-counsel.  The Commission ordered BarTel to explain how the Commission could waive a Missouri Rule of Civil Procedure.  BarTel did not timely respond.


On January 26, the Commission ordered Staff to tell the Commission the case’s status.  On February 6, again through an attorney not licensed in Missouri, BarTel responded.  That attorney stated that BarTel no longer has Missouri customers, and that BarTel wishes to surrender its certificate.  


On February 9, Staff moved for a default judgment.  Staff explained that it had negotiated with BarTel, that BarTel no longer operates in MIssouri, and that BarTel cannot afford Missouri counsel.  Staff further stated that since BarTel does not have Missouri counsel, BarTel has not responded to Staff’s complaint.  Thus, Staff asks the Commission for a default judgment.  


The standard for default judgment is in Commission Rule 4 CSR 240-2.070(9).  That rule states that if a respondent fails to timely respond to a complaint, the Commission may deem the complaint admitted, and may enter an order granting default.
  BarTel has not responded because it has not retained Missouri counsel.  As a result, the Commission finds that BarTel has admitted Staff’s allegations, and the Commission will enter an order granting default.

IT IS THEREFORE ORDERED:
1. That the Commission enters an Order Granting Default in favor of the Staff of the Commission.
2. That the General Counsel of the Commission is directed to immediately bring a penalty action against BarTel Communications, Inc., in circuit court. 
3. That this order shall become effective on March 12, 2004.
4. That this case may be closed on March 13, 2004.





BY THE COMMISSION







Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Gaw, Ch., Murray and Clayton, CC., concur

Pridgin, Regulatory Law Judge

� That rule also allows the Commission to set aside a default order if the respondent files a motion to set aside the order within 7 days of the order, and if the Commission finds good cause for the respondent’s failure to timely respond to the complaint.
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