
     STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 14th day of August, 2003.

In the Matter of the Tariff Filing of Laclede 
)
Case No. GT‑2003‑0032
Gas Company
)
Tariff No. YG‑2004‑0118

ORDER REGARDING TARIFFS

Syllabus:  The Commission finds that Laclede’s proposed tariff making changes to its experimental school gas aggregation program is lawful and reasonable, and that the concerns of the Staff of the Commission and the Office of the Public Counsel are misplaced.  The Commission accordingly approves the tariffs. 

On July 25, 2003, Laclede Gas Company filed revised tariff sheets to implement certain changes to its experimental school gas aggregation program after Governor Holden signed legislation affecting the gas aggregation statute.  The tariff sheets bear an effective date of August 28.  With the tariff, Laclede, together with the Missouri School Boards’ Association and the Board of Education of the City of St. Louis, filed a motion for expedited treatment, requesting Commission approval by August 6.

On July 28, the Office of the Public Counsel and the Staff of the Commission filed pleadings in which they raised concerns about the tariffs, particularly a provision that addresses recovery of certain costs associated with the gas aggregation program.  On July 30, Staff filed another pleading in which it elaborated on its concerns, and on August 8, filed a recommendation in which it recommended the Commission suspend or reject Laclede’s proposed tariff sheets.  Laclede filed various responses to Public Counsel’s and Staff’s pleadings.

Any examination of Laclede’s proposal must start with the premise that the legislature has required all regulated natural gas distribution utilities to implement experimental school gas aggregation programs, and required the Commission to approve them.  This is not to say that a utility is free to propose an unreasonable program, nor that the Commission would be required to approve such a proposal.  But the experiment designed by the legislature is mandatory, and it is incumbent on utilities and the Commission to try to carry out the mandate of the legislature.

In light of this mandate, some of the secondary concerns expressed by the Staff are less than compelling. The Commission will first discuss the main concern raised by Staff and Public Counsel, then address Staff’s lesser concerns. The main concern is over the following phrase in Paragraph J: “[P]rovided further that the Company shall not be required to absorb the cost of any pipeline capacity formerly reserved to satisfy the requirements of the [eligible school entities] prior to the onset of the program.”
  Both Staff and Public Counsel argue strenuously that this language

prevents them, and the Commission, from examining whether Laclede acted prudently with respect to these costs.  They assert that, if the Commission approves the proposed tariff sheets with this phrase, it will have “pre-approved” the ratemaking treatment to be afforded these costs, and be unable to disallow costs (or impute revenue) with respect to them in a future proceeding.  Both Staff and Public Counsel concede that their concerns lie more with the principle of pre-approval than with the specific costs at issue here; they admit themselves unlikely to seek an adjustment to Laclede’s rates based on these costs.  Staff does not argue that Laclede’s proposed tariff is unlawful; Public Counsel, based on its reading of the newly enacted portions of Section 386.310(6), RSMo, argues that Laclede’s proposed treatment of the costs at issue is unlawful.  The Commission disagrees with Public Counsel’s interpretation and finds that Laclede’s proposed tariff is lawful.

The Commission agrees that approving a particular ratemaking treatment before considering all relevant factors is inadvisable, and may even be unlawful.  But the Commission is not doing so here, and so finds Staff’s and Public Counsel’s concern with the disputed tariff language to be misplaced.  By inserting into its tariff the phrase quoted above, Laclede has not insulated itself from the consequences of its imprudence; indeed, it cannot do so.  A utility cannot simply tariff away the consequences of its own imprudence.  A natural gas distribution utility has a continuing obligation to act in an almost-fiduciary role on behalf of its customers when arranging for gas purchasing and transportation.  And the Commission has a continuing obligation to investigate utility actions and ensure the utility is acting consistently with its duty to its customers.  Neither Laclede’s nor the Commission’s obligations are in any way relieved by the disputed tariff language, and the ability of Staff and Public Counsel to challenge an action (or a failure to act) of Laclede is unhindered. 

All the proposed tariff language does is establish the parameters of the experiment:  assuming Laclede acts prudently, it will not be required to absorb the cost of any pipeline capacity formerly reserved to satisfy the requirements of the eligible school entities that participate in the program.  The Commission is in no way pre-approving any of Laclede’s actions (or inactions).  In approving the tariff as filed, the Commission is affirming that Laclede will not bear the costs of the capacity for which the participating eligible school entities have not contracted, so long as Laclede’s efforts to minimize and mitigate these costs are prudent.

The Commission’s action here is very different from pre-approving the costs of a utility-initiated transaction, like construction of utility plant, or a merger or acquisition.  In this case, the Commission is charged with ensuring the implementation of a short-term experiment mandated by the legislature.  While it is not the norm for the Commission to establish in advance the general ratemaking treatment to be afforded a particular event, it is far from unprecedented, and it is quite appropriate here.  The Commission’s approval of Laclede’s tariffs should not be taken as any sort of precedent. The specific circumstances of this legislation, and this case, dictate the Commission’s actions.  In fact, approving Laclede’s tariff with the disputed language is part of the experiment; allowing a trial of the agreement between Laclede and the Missouri School Boards’ Association and the Board of Education of the City of St. Louis in the spirit of the legislatively authorized experiment will show the value of this tariff and whether its method should be repeated.

Turning to Staff’s lesser concerns, the Commission notes that Public Counsel does not join in them, and also notes that Staff apparently does not consider them sufficient in themselves to disapprove of Laclede’s proposed tariff.
  The Commission agrees that, while not all of the proposed tariff language is a model of clarity, the other flaws noted by Staff are not sufficient to give cause to reject the proposed tariffs. Furthermore, to the extent disputes arise over the interpretation of the allegedly unclear language, such disputes may be brought to the Commission for resolution.

The Missouri School Boards’ Association argued in pleadings and at the on-the-record presentation on August 12 that any significant delay in approving the proposed tariffs would make it impossible for its members to participate for the upcoming heating season.  The Commission finds this argument credible and convincing, and finds that it constitutes good cause to approve the tariffs on less than thirty days’ notice.

IT IS THEREFORE ORDERED:

1.
That the following tariffs, filed on July 25, 2003, by Laclede Gas Company are approved for service on and after August 24, 2003:
P.S.C. MO. No. 5








  
6th Revised SHEET No. 1-a Cancelling 5th Revised SHEET No. 1-a

1st Revised SHEET No. 41 Cancelling Original SHEET No. 41

1st Revised SHEET No. 42 Cancelling Original SHEET No. 42

1st Revised SHEET No. 43 Cancelling Original SHEET No. 43

1st Revised SHEET No. 45 Cancelling Original SHEET No. 45

2. That this order shall become effective on August 24, 2003.

3. That this case may be closed after August 25, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Gaw, Forbis and Clayton, CC., concur

Mills, Deputy Chief Regulatory Law Judge

� In a later pleading, the Missouri School Boards’ Association stated that Commission action by August 15 is necessary for eligible school entities in Laclede’s service territory to be able to participate in the program this year.


� This language is found on P.S.C. MO. No. 5 Consolidated, First Revised Sheet No. 45.


� Staff’s statements on this question at the August 12 on-the-record presentation were not entirely consistent.
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