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Staff's Status Report in Response to Commission Order 


COMES NOW the Staff of the Public Service Commission of the State of Missouri and for its Status Report in Response to Commission Order states:

1. By order titled “ORDER DIRECTING FILING AND SETTING ORAL ARGUMENTS” dated April 18, 2003, this Commission ordered each party to “file a status report regarding the effect of any changes in law . . . .”  In describing the content of the report the Commission stated that it should include any significant changes in federal or state law which have occurred since a request was made to update Attachment 17 (Performance Remedy Plan) of the Missouri 271 Interconnection Agreement and that it “should also include the status of the pending related matters at the Texas Public Utility Commission and state whether any similar updates in Arkansas, Kansas and Oklahoma have been adopted.”

2. On October 1, 2002 the Staff filed both its Report on the Status of the Public Utility Commission of Texas’ Review of Remedy Plan Performance Metrics and its Recommendation to Delay Decision on Changing Version 1.7 of the Performance Remedy Plan Business Rules found in Attachment 17 of the Missouri 271 Agreement.  In those pleadings the Staff reported to this Commission that the Public Utility Commission of Texas had conducted a workshop regarding proposed modifications to the version of the Performance Remedy Plan in effect in Texas (Version 2.0) and that the Staff anticipated that the Public Utility Commission of Texas would “act in the near future on proposals still in dispute at the conclusion of the workshop.”  The Staff also provided as attachments to its Report on the Status of the Public Utility Commission of Texas’ Review of Remedy Plan Performance Metrics (1) a glossary of acronyms prepared by the Staff and (2) a copy of what is described in Texas as a “mid-level” document that provides some explanation of performance measures.

3. On November 22, 2002 the Staff filed its report on Orders Nos. 45 and 46 by The Public Utility Commission of Texas in which it resolved both the undisputed and the disputed proposals to modify Version 2.0 of the Performance Remedy Plan, including copies of those orders with its report and a copy of Southwestern Bell’s compliance filing.

4. Pending with the Texas Commission were motions to reconsider its Order No. 45.  The Texas Commission has now issued Order No. 47 in which it responds to those motions and makes one further modification to the Performance Remedy Plan, granting Southwestern Bell’s Motion for Reconsideration of Order No. 45 as to performance measure five (PM 5).  That modification is the following:  “The benchmark for electronically submitted, electronically processed LSRs is as follows:  ‘95% in 45 minutes and the remaining 5% at an average of 72 minutes.’”  A copy of Order No. 47 is appended hereto as Attachment A.

5. Southwestern Bell filed a petition seeking judicial review by a the federal district court in San Antonio, Texas of those portions of the Texas Commission’s decisions on Version 3.0 of the performance remedy plan with which it did not agree.  That case is docketed as Case No. SA03CA0249 and currently is pending.
6. Birch Telecom of Texas, LTD., L.L.P. and Allegiance Telecom of Texas, Inc. have filed a petition with the Public Utility Commission of Texas to establish independent performance measures and standards due to the impending termination of the Texas 271 Agreement.  The Texas Commission docketed the matter as project no. 27315 and numerous filings have been made therein.  Southwestern Bell has filed a motion to dismiss that petition, and in the Texas Commission’s docket for the FCC’s triennial review, project no. 27315, Southwestern Bell has filed a conditional offer to extend the terms of the Texas 271 Agreement.
7. As directed by the Arkansas Commission in its Order No. 19 in docket no. 00-211-U, Southwestern Bell has filed in Arkansas Version 3.0 of the performance remedy plan developed in Texas.  A copy of the Arkansas Commission’s order no. 19 is appended hereto as Attachment B.  At this time no part of Version 3.0 of the performance remedy plan has been adopted in either Oklahoma or Kansas.  In addition the Staff has the following information regarding performance remedy plans in other states where Southwestern Bell does business.

8. The majority of the changes made from Version 1.7 to 2.0 to 3.0 of the Performance Remedy Plan in Texas were made by agreement of the parties, and the parties who have addressed the issue are also agreeable to making those changes to the Performance Remedy Plan in the Missouri 271 Agreement.

9. The FCC’s decision in its triennial review may impact the appropriateness of requiring certain performance measures; however, the FCC’s order has not yet issued and, therefore, the Staff is not in a position to address any effect that order might have on the performance remedy plan.  The Staff is unaware of any recent changes in state or federal law impacting this case.

10. The Missouri 271 Interconnection Agreement is a statement of generally available terms within the meaning of 47 U.S.C. Section 252(f).  Section 252(f)(2) provides:

        A State commission may not approve such statement [of generally available terms] unless such statement complies with subsection (d) of this section and section 251 of this title and the regulations thereunder.  Except as provided in section 253 of this title, nothing in this section shall prohibit a State commission from establishing or enforcing other requirements of State law in its review of such statement, including requiring compliance with intrastate telecommunications service quality standards or requirements. 

Section 252(d) establishes pricing standards that are irrelevant here.  Of relevance here, section 251(c)(3) imposes on incumbent local exchange carriers:

The duty to provide, to any requesting telecommunications carrier for the provision of a telecommunications service, nondiscriminatory access to network elements on an unbundled basis at any technically feasible point on rates, terms, and conditions that are just, reasonable, and nondiscriminatory in accordance with the terms and conditions of the agreement and the requirements of this section and section 252 of this title.  An incumbent local exchange carrier shall provide such unbundled network elements in a manner that allows requesting carriers to combine such elements in order to provide such telecommunications service.  (Emphasis added.)

and section 251(c)(4) imposes on incumbent local exchange carriers:

The duty -           

(A) to offer for resale at wholesale rates any telecommunications service that the carrier provides at retail to subscribers who are not telecommunications carriers; and 

          (B) not to prohibit, and not to impose unreasonable or discriminatory conditions or limitations on, the resale of such telecommunications service, except that a State commission may, consistent with regulations prescribed by the Commission under this section, prohibit a reseller that obtains at wholesale rates a telecommunications service that is available at retail only to a category of subscribers from offering such service to a different category of subscribers.  (Emphasis added.)

As to continuing authority for review, section 47 U.S.C. section 252(f)(3) provides:

        The State commission to which a statement is submitted shall, not later than 60 days after the date of such submission -

          (A) complete the review of such statement under paragraph (2) (including any reconsideration thereof), unless the submitting carrier agrees to an extension of the period for such review;

        or

          (B) permit such statement to take effect.

Further, the terms of Attachment 17 to the Missouri 271 Interconnection Agreement expressly address continuing review of the provisions of Attachment 17 (Performance Remedy Plan):  “Both the performance measures and the business rules are subject to modification in accordance with section 6.4 below regarding six month reviews.”  Section 6.4 states that modifications are to be by mutual agreement or through arbitration.

In its filing of December 2, 2002 by Southwestern Bell Telephone Company, L.P., now d/b/a SBC Missouri, titled “Response of Southwestern Bell Telephone Company to Staff’s Report and Recommendation on the Public Utility Commission of Texas’ Orders Nos. 45 and 46 Approving Modifications to Performance Remedy Plan and Performance Measurements, Southwestern Bell requested the Commission to “approve the modifications to the M2A described above, which are designed to reflect the agreed-to modifications resulting from the second and third six-month reviews of SWBT’s Performance Remedy Plan conducted by the Texas PUC.  Thus, this Commission has jurisdiction to approve modifications to the Performance Remedy Plan of the Missouri 271 Interconnection Agreement.

11. At this time the record before the Commission that would support revising the performance remedy plan from version 1.7 to 3.0 is sparse.  Basically, those parties who have provided input have agreed that the changes made to Version 1.7 of the performance remedy plan in Texas that were agreed upon that resulted in Version 3.0 should also be made to the performance remedy plan in Missouri, but there is not agreement to making changes on the issues that were disputed before the Texas Commission.  While the Staff has previously stated that it was unaware of any reason why the decisions made by the Texas Commission would be inappropriate if applied in Missouri, the Staff is also unaware of any compelling substantive reason why the Texas Commission’s decisions on disputed issues should be applied in Missouri.  

12. In addition to filing a status report, the Commission ordered the parties to submit a proposed order.  Appended hereto as Attachment C is the Staff’s proposed order.


WHEREFORE, the Staff files its status report and proposed order with the Commission.
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