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INDUSTRIAL INTERVENORS STATEMENT OF POSITION

COME NOW Praxair, Inc. and the Midwest Energy Users Association (collectively referred to as the “Industrial Intervenors”), by and through undersigned counsel, and submits this Statement of Position on the issues set forth below pursuant to the procedural schedule established herein.  This Statement of Position will use the description of the issues as set forth in the list of Issues filed herein by Staff on April 13, 2009.  Although this Statement of Position addresses only a limited number of the issues set forth in Staff’s List of Issues, the Industrial Intervenors reserve the right to cross-examine witnesses, present argument and submit post-hearing brief(s) as to any issues it deems necessary if the need arises at a later date.  
REVENUE REQUIREMENT

Rate Base

1. Iatan 1 Selective Catalytic Reduction (“SCR”) facility,  Flue Gas Desulphurization (“FGD”) unit and Baghouse (collectively “Iatan 1 Rate Base Additions”):
a. Should the Iatan 1 Rate Base Additions be included in rate base in this proceeding? 

Position:  The Iatan 1 rate base additions should only be included in rates in this case to the extent necessary consumer protections are recognized.  Among these necessary protections are recovery of rates on an interim, subject to refund, basis until such time as Staff has had the opportunity to complete a thorough prudency review of the Iatan 1 construction costs.

b. Should the Commission presume that the costs of the Iatan 1 Rate Base Additions were prudently incurred until a serious doubt has been raised as to the prudence of the investment by a party to this proceeding?

Position: No.
c. Has a serious doubt regarding the prudence of the Iatan 1 Rate Base Additions been raised by any party in this proceeding?

Position: Yes.  Given the magnitude of the cost overruns experienced with the construction of the Iatan 1 AQCS, a serious doubt regarding the prudency of the Iatan 1 construction costs has been raised.
d. Should the Company’s conduct be judged by asking whether the conduct was reasonable at the time, under all the circumstances, considering that the Company had to solve its problem prospectively rather than in reliance on hindsight?  (“prudence standard”)

Position:  Industrial Intervenors take no position on this issue given that it is unclear the context in which this issue has been raised.
e. Has KCP&L demonstrated that it properly managed this complex project and properly managed matters within its control?

Position:  No. Given the magnitude of the cost overruns experienced with the construction of the Iatan 1 AQCS, questions as to the proper management of this construction project have been raised.
f. Should the costs of the Iatan 1 Rate Base Additions that exceed KCP&L’s “definitive estimate” be included in rate base on an interim subject to refund basis?
Position:  Recognizing that Staff has not yet had the opportunity or resources to conduct an audit of the prudency of the Iatan 1 AQCS construction costs, ratepayers should be shielded from any harm that may eventually arise as a result of a finding that certain costs were imprudent.  Consistent with the Commission’s finding in a 1983 KCP&L proceeding, the Commission should allow KCPL to earn a return on any costs that exceed the KCPL definitive estimate on an interim, subject to refund basis.  Kansas City Power & Light Company, Case No. ER-83-49, Report and Order, issued July 8, 1983, 26 Mo.P.S.C. (N.S.) 104, 109-110.
g. Does the Commission have the authority to designate a portion of the rates “interim rates, subject to refund” if the Company has not voluntarily agreed to do so?

Position:  Yes.  The Missouri Supreme Court has found that the authority to approve tariffs on an interim, subject to refund, basis is ancillary to the Commission’s authority to consider permanent.  Therefore, so long as the Commission suspends the KCPL tariffs and maintains jurisdiction over the permanent rate case, the Commission has the authority to designate a certain portion of the rates as interim, subject to refund.
h. Should the Commission adopt the in-service criteria proposed by KCP&L and Staff for the Iatan 1 Rate Base Additions? 

Position:  No.  The in-service criteria advanced by KCPL and Staff are not thorough.  In fact, the abbreviated nature of those in-service criteria leads to illogical results such as was experienced with the Hawthorn 5 unit.  In that situation, the generating station was determined to be “fully operational and used for service” for regulatory purposes, but never attained similar status for commercial purposes.  Until such time as the generating station is considered “fully operational and used for service” for commercial purposes, it should not be considered in-service for regulatory purposes.
i. Have the Iatan Rate Base Additions met the in-service criteria (True-Up issue)?

Position:  No.
2. Iatan Common Costs:  

a. Should a portion of the Iatan Project Common Costs be included in rate base in this proceeding? 

Position: The Industrial Intervenors support the position advanced by Staff.
b. If so, what is the appropriate amount of Iatan Project Common Costs to be included in rate base in this proceeding?  

Position: The Industrial Intervenors support the position advanced by Staff.
c. Should a regulatory asset be established to defer carrying cost and depreciation expense associated with the Iatan 1 AQCS and identified Iatan common facilities costs appropriately recorded to Electric Plant in Service that are not included in rate base in the current rate case?
Position: No.
3. Surface Transportation Board Litigation:
a. What is the appropriate assignment of reparations between Missouri and Kansas retail customers and the City of Independence?

Position: The Industrial Intervenors support the position advanced by Staff.

b. Should the amount of Missouri jurisdictional unrecovered costs be adjusted for the amount related to the return included in the revenue requirements in the 2007 KCP&L Rate Case?

Position: The Industrial Intervenors support the position advanced by Staff.

4. Materials & Supplies:
a. Should the rate base amount be based on a thirteen-month average or the most current balance?

Position: The Industrial Intervenors support the position advanced by Staff.

5. Injuries & Damages:

a. Should Injuries & Damages be a component of Cash Working Capital?

Position: The Industrial Intervenors support the position advanced by Staff.

b. If so, what are the appropriate lag days?

Position: The Industrial Intervenors support the position advanced by Staff.

6. Demand-Side Management:

a. Should the return on DSM unamortized costs be based on the overall rate of return or an AFUDC rate?

Position: The Industrial Intervenors take no position on this issue.
b. Should the Commission require KCP&L to use a net incremental reduction in annual energy usage of at least 1% resulting from the on going implementation of demand side programs over a twenty year planning horizon as a target for KCP&L’s programs to meet?  Should the net incremental reduction incorporate free-ridership and spill over factors?

Position: The Industrial Intervenors take no position on this issue.

c. Should KCP&L add its proposed Supplemental Weatherization and Minor Home Repair Program to the Affordability, Energy Efficiency and Demand Response programs establixhed by KCP&L’s Regulatory Plan?

Position: The Industrial Intervenors take no position on this issue.

7. Gross Receipts Taxes: 
a. Are the 6% gross receipts taxes paid to the City of Kansas City and the gross receipts taxes paid to other Missouri cities excluding Grain Valley prepayments that should be included in the Prepayments component or payments in arrears that should be included in cash working capital?

Position: The Industrial Intervenors support the position advanced by Staff.
b. If the payments are considered paid in arrears what is the proper lag days for purposes of calculating cash working capital?

Position: The Industrial Intervenors support the position advanced by Staff.
c. What is the proper lag days for the 4% gross receipts taxes paid to the City of Kansas City?

Position: The Industrial Intervenors support the position advanced by Staff.

COST OF CAPITAL

1. Return on Common Equity: What return on common equity should be used for determining KCP&L’s rate of return?

Position: The Industrial Intervenors take no position on this issue.
2. Capital Structure: What capital structure should be used for determining KCP&L’s rate of return? 

Position: The Industrial Intervenors take no position on this issue.
EXPENSES

1. Off-System Sales Margins:  

a. Should KCP&L’s rates continue to be set at the 25th percentile of non-firm off-system sales margin as projected in this case for 2009 as proposed by KCP&L, and accepted by the Staff, or at the level as proposed by Public Counsel?
Position: The Industrial Intervenors support the position advanced by Public Counsel.
b. Should the two adjustments to Mr. Schnitzer’s 25th percentile projection as recommended by Company witness B. Crawford (purchases for resale and SPP line loss charges) be included as components of the Off-System sales margins ordered in this case?
Position: No.  The Company has failed to provide the necessary support or justification for such adjustments and has failed to reconcile these adjustments with the way rates are set in a rate case especially as regards to fuel and purchased power.  Furthermore, the Industrial Intervenors believe that this is a violation of the KCPL Regulatory Plan.
c. Should non-asset-based off-system sales (also referred to as “Q Sales”) be treated as a below-the-line item, or should these Q Sales be included in the revenue requirement in this case?
Position: No.  Again, this is a violation of the KCPL Regulatory Plan.  Furthermore, the Company has not provide adequate documentation of what the fully distributed cost of this activity is or whether those costs are currently recovered from ratepayers.
2. Executive Compensation:  What is the appropriate level of executive compensation to be included in cost of service for setting KCP&L’s rates?

Position: The Industrial Intervenors support the position advanced by Staff.
3. Short-term Incentive Compensation: Should short-term incentive compensation plans be included in cost of service for setting KCP&L’s rates? 

Position: The Industrial Intervenors support the position advanced by Staff.

4. Supplemental Executive Retirement Pension (SERP) Costs:  What level of SERP costs should be included in KCP&L’s cost of service for purposes of setting rates?
Position: The Industrial Intervenors support the position advanced by Staff.
5. Talent Assessment:  Should the severance costs and related costs associated with the Talent Assessment program be amortized over a five year period as authorized in Case No. ER-2007-0314, or should the amortization be terminated in this case?
Position: The Industrial Intervenors support the position advanced by Staff.
6. Non-Talent--Severance Costs:  Should the severance costs of KCP&L employees terminated for reasons other than KCP&L’s talent assessment program be included in cost of service for setting KCP&L’s rates?
Position: The Industrial Intervenors support the position advanced by Staff.
7. Payroll Overtime:  What level of payroll overtime should be included in KCP&L’s cost of service for purposes of setting rates?
Position: The Industrial Intervenors support the position advanced by Staff.
8. Other Benefits:  How should Other Benefits transferred to joint partners be determined?   
Position: The Industrial Intervenors support the position advanced by Staff.
9. Fuel & Purchased Power Expense:  
a. How should natural gas costs be determined?
Position: The Industrial Intervenors support the position advanced by Staff.
b. How should Wolf Creek fuel oil expense be determined?   
Position: The Industrial Intervenors support the position advanced by Staff.
10. Hawthorn 5 SCR Warranty Settlement:  Should a settlement payment related to Hawthorn 5 SCR warranty litigation that reimbursed KCP&L for past costs the Company incurred going back to 2001 be flowed to customers in this proceeding?
Position: Yes.  This issue highlights the fundamental problem underlying the abbreviated in-service criteria used for regulatory purposes.  In this case, the Hawthorn 5 SCR was considered in-service for regulatory purposes.  That same project, however, never attained similar status for commercial purposes.  Ultimately, as a result of litigation, KCPL received certain warranty proceeds to compensate for the fact that the unit never properly operated.  KCPL ratepayers continue to pay higher operating costs associated with the Hawthorn 5 unit.  As such, those ratepayers should also receive the benefit of any warranty proceeds.  On a going forward basis, no unit should be considered in-service for regulatory purposes until such time as it is deemed in-service for commercial purposes.  In this way, ratepayers will be assured of getting a generating station that operates in a manner consistent with its ultimate plans.
11. Hawthorn Transformer Settlement:  Should a settlement payment related to Hawthorn 5 transformer litigation that reimbursed KCP&L for past costs the Company incurred going back to 2005 be flowed to customers in this proceeding?
Position: The Industrial Intervenors support the position advanced by Staff.
12. Current Income Tax:  Should the Commission continue to compute current income tax expense on a stand-alone basis, or should the Commission change its method to compute current income tax expense on a consolidated basis?
Position: The Industrial Intervenors support the position advanced by Staff.
13. Property Tax Expense:  Should property taxes in the amount of $1,043,890 (total company amount) assessed and paid in 2008 on the new Air Quality Control System (“AQCS”) at the Iatan 1 generating station be excluded from the annualized property taxes expenses in this proceeding?
Position: The Industrial Intervenors support the position advanced by Staff.
14. Fleet Fuel Costs: What is the appropriate level of fleet fuel costs to be included in KCP&L’s cost of service for purpose of setting rates?
Position: The Industrial Intervenors support the position advanced by the Office of the Public Counsel.
15. Edison Electric Dues:  Should 43.6% of the Company’s EEI dues expenses be disallowed?
Position: The Industrial Intervenors support the position advanced by Staff.
16. Bad Debt Expense:   What is the appropriate level of bad debt expense to be included in KCP&L’s cost of service for purpose of setting rates?
Position: The Industrial Intervenors support the position advanced by Staff.
17. Wolf Creek Depreciation:  
a. What is the appropriate level of depreciation expense to be included in KCP&L’s cost of service for purpose of setting rates?
Position: The Industrial Intervenors take no position on this issue.
b. Should DOE/NNSA’s proposed adjustment of $4,429,884 to reduce depreciation expense be adopted?
Position: The Industrial Intervenors take no position on this issue.
18. Accumulated Depreciation:   
Are the concerns raised by DOE/NNSA regarding the relationship between KCP&L’s accumulated depreciation adjustment and the depreciation adjustment valid concerns?
Position: The Industrial Intervenors take no position on this issue.
19. Comparison of O&M Expenses:  Should the Commission investigate the reasonableness of the increases in Account 909?
Position: The Industrial Intervenors support the position advanced by Staff.
20. Forfeited Discount Revenue:  Should a growth rate be used to normalize this revenue item?  

Position: The Industrial Intervenors support the position advanced by Staff.

21. Merger Transition Costs: What is the appropriate amount of merger transition costs to include in rates in this case? 

Position: The Industrial Intervenors support the position advanced by Staff.
22. Rate Case Expenses:  Should rate case expenses be included in the cost of service in the proceeding?  If so, how should the appropriate amount of rate case expense be determined?
Position: Rate case expenses are a necessary cost of business and must be included in the Company’s rates.  That said, however, the Commission is only required to include a “reasonable” level of rate case expenses.  The Company’s continued reliance on consultants has served to artificially inflate its rate case expenses.  The Commission should make a determination as to a “reasonable” amount of  rate case expense to be included in rates and leave any excess amount to be absorbed by the shareholders.
Revenues:

1.
Test Period Revenues:
   Did KCP&L properly explain the overall determination of test period retail revenues?

Position: The Industrial Intervenors support the position advanced by Staff.
JURISDICTIONAL ALLOCATIONS:


1. Allocation Methodology:

a.  What method should be used for allocating fixed production and transmission plant and expense?
Position: The Commission should continue to use the demand allocator for allocating fixed production and transmission plant and expense.
b. What methodology should be used for allocating environmental control plant and expense?
Position: The Commission should continue to use the demand allocator for allocating environmental control plant and expense.
c. What methodology should be used for allocating off-system sales margins?
Position: The Commission should continue to use the energy allocator for off-system sales margins.

d. What methodology should be used for allocating steam plant non-labor boiler maintenance expense?

Position: The Commission should continue to use the demand allocator for allocating steam plant non-labor boiler maintenance expense.

Rate Design/Timing of Next Class Cost of Service Study

1. All Electric/Space Heating for General Service:

a. Should the proposed increase to the general service all-electric winter energy rates be increased by an additional 10% above the equal percentage increase allocated to the class as a whole?
Position: The Industrial Intervenors take no position on this issue.
b. Should the general service separately-metered space heating classes winter energy rate and the service charge be increased by an additional 5% above the equal percentage increase allocated to the class as a whole?
Position: The Industrial Intervenors take no position on this issue.
2. Large Power Rate Design:  Should the Industrial Intevenor’s proposal to selectively apply any approved increase to the billing components of the Large Power Customer Class be adopted?
Position: The Commission should recognize that the demand charge component of the LP rate is designed to collect KCPL’s fixed costs and the energy charge component is designed to recover the variable costs of generation.  Currently, the LP tariff allows KCPL to recover some portion of fixed costs through the energy charge component.  In this way, high load factor customers that have should have a lower cost of service are subsidizing low load factor customers.  The Commission should allocate any authorized increase in a manner consistent with the Direct Testimony of Maurice Brubaker.  In this way, the charges contained in the LP tariff allow for better collection of the costs designed to be recovered as well as a better reflection of the cost of service of customers with different load factors.
3. Timing of Future Class Cost of Service Study:   Should the Commission order KCP&L to perform a Class Cost of Service Study as a part of the next rate case or after the next rate case? 

Position: The addition of a large generation asset, such as Iatan 2, can exaggerate any discrepancies contained in a utility’s rates.  In order to prevent these discrepancies from being perpetuated by the Iatan 2 generating station, KCPL should be required to perform a comprehensive class cost of service study as part of its next rate case.
REGULATORY AMORTIZATIONS
1. What is the appropriate level of amortization (True-up Issue)?
Position: The Industrial Intervenors’ position on this issue will be apparent following the issuance of the Commission’s Report and Order.

Respectfully submitted,
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David L. Woodsmall, MBE #40747

Stuart W. Conrad

428 E. Capitol, Suite 300
Jefferson City, Missouri 65101
(573) 635-2700
Facsimile: (573) 635-6998
Internet: dwoodsmall@fcplaw.com
ATTORNEYS FOR THE INDUSTRIAL INTERVENORS.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have this day served the foregoing pleading by email, facsimile or First Class United States Mail to all parties by their attorneys of record as provided by the Secretary of the Commission.
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