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IN THE CIRCUIT COURT OHHa#

STOPAQUILA.ORG, et al., Y
Plaintiffs, ;
v. ; Case Na. CV104-1380CC
AQUILA, INC,, ;
Defendant. ' ;

A
MEMORANDUM IN OPPOSITION TO PLAINTIFFS'

APPLICATION FOR PRELIMINARY INJUNCTION
INTRODUCTION

On November 15, 2004, Plaintiffs, an unincorporated association and six individual
residen;s of Cass County, filed pleadings entitled “Petition for Pexmanent Injunction to Stop
Building of Power Plant” and “Application for Prc]im.i_naiy Jnjunction to Stop Building of Power
Plant.” '

Plaintiffs seek to prohibit Aquila, Inc. (“Aquile™), a regulated public utility, from building
a medium-size (315 megawatt) electric summer “peaking” facility on 74 acres of undeveloped
_property that Aquila owns. The land is in an unincorporated area of Cass County near South
Harper Road and 243 Street, just south of Peculiar. The South Harper plant is designed to
generate electricity by burning natural gas, which will be supplied by two nearby natural gas

}fipalix:ms and an adjoining compressor station. It will only be operated when there is high

demsnd for electricity, usually during the hot summer months.'

! The size of this plant is emall-to-medium when compared with othex local plants. The 315-megawatt (MW)
South Harper plant will consist of three turbines fed by clean-buming natural gas. The coal-buming Hawthom $
plant, owned by Kansas City Power & Light Co. (a subsidiary of Great Plains Energy, Inc.) and located in Kansas
City, Missouri, has a capacity of 565 MW. Adjacent to Hawthorn 5 are four turbine generators with a capacity of
423 MW. See Exhibit A, 2003 Annunal Report, Great Plains Energy, Inc. at 16-17.  Westar Energy’s three coal-
buming plants at the Jeffrey Energy Center north of Topeka in St. Marys, Kansas have an aggregate capacity of
2,313 MW. See id., 2003 Annual Report, Westar Energy, Inc. at 9, 22. The two coal-burning plants co-owned by
Westarand KCPL at the LaCygue Genexating Station in LaCygne, Kensas have an aggrepate capacity of 1,362 MW.
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Adpulq

The County’s current zoning ordinance cites as its authority “R.S.Mo. 64.510. gt. seq.”
See Cass County Zoning Ordinance, At I, §C gattached as ExhibitI). Section 64.516
authorizes Missouri counties of the second or third class, “after approval by vote of the people of
the county,” to develop a county plan, plagning commission, and county zoning (or planning}.
See §§ 64.510 and 64.630. However, it is undisputed that, in 1998, after the development of its
zoning ordinance, Cass County's classification changed to a county of the first class without a
charter form of government. Subsequently, the County approved Ordinance No. 03-15 on
December 15, 2003 (effective date January 1, 2004), pursuant to the authority granted vmder
Section 64.905. See Ordinance No. 03-15 (attached as Exhibit ). Under this ordinznce, the
County now conducts planning and zoning pursuant to the zoning enabling statutes found in
Sections 64.211 to 64.295. |
| Section 64.235 specifically provides:
... If a development or public improvemgni is proposed to be
located in the unincorporated temitory of the county by any
mmuicipality, county, public board or commission, the disapproval
or recommendations of the county planning board may be

overruled by the county commission, which shall certify its reasons
therefor to the planning board, nor shall anvthing herein interfere

with such development or public improvement as may have been

or may hereafter be, specifically authorized or permitted by 2
certificate of public convenjence and necessity. or order issued by

the public_service commission, oxr by permit of the county
commission after public hearing in the manner provided by section
64.231.

1d. (emphasis added).

As a preliminary matter, it appears that Section 64235 does not even apply to
developments or puﬁlic improvements proposed by public utilifies like Aquila. The statute only
refers to such projects that are prbposed by a “municipality, county, public board or
commission.” Clearly, the South Harper plant is being proposed by Aquila, not one of the bodies

enumerated in the provision.
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that Plaintiffs might suffer, and that the public interest is served by the construction of this

. summmer peaking facility to meet the demands of customers during the hot sumzoer months.

Therefore, Aquila respectfully requests that the Court deny Plaintiffs” Application for

Preliminary Injunction.
Respectfully submitted,
%

OAA ,
Karl Zobrist MO #28325 '
J. Dale Youngs MO #36716
Apdrew Bailey MO #49610
Blackwell Sanders Peper Martin LLP
4801 Main Street, Suite 1000

Kansas City, Missouri 64112
- (816) 983-8000
(816) 983-8080 (FAX)

Attomeys for Defendant Aquils, Inc.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing was hand-
delivered this 3" ddy of December, 2004, to:

Gerard D, Eftink

Van Hooser, Olsen & Eftink, PC
704 Foxwood Drive

P.0. Box 1280

Raymore, Missouri 64083-1280

Attorney for Plaintiffs
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