BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of a Proposed Experimental
)

Regulatory Plan of
)
Case No. EO-2005-0329

Kansas City Power and Light Company

)

SIERRA CLUB’S AND CONCERNED CITIZENS OF

PLATTE COUNTY’S PROPOSED FINDINGS OF FACT

AND CONCLUSIONS OF LAW

Introduction


The Public Service Commission, at the close of the hearing on July 12, stated that Findings of Fact and Conclusions of Law must be filed on or before July 19, 2005.  Accordingly, Sierra Club (“SC”) and Concerned Citizens of Platte County (“CCPC”) submit these Proposed Findings of Fact and Conclusions of Law.

Findings of Fact


1.
Kansas City Power and Light Company (“KCPL”) initiated a series of workshops to discuss its strategic plan.  (EW-2004-0596. Tr. Vol. 1, p.6.)


2.
The Judge and Public Counsel stated that the workshops would not result in an order from the Commission.  (EW-2004-0596. Tr. Vol. 1, p.72.)


3.
Workshops had never been used to set in place proceedings that would call for rate increases.  (EW-2004-0596. Tr. Vol. 1, p.19.)


4.
There were fourteen days of workshops spread out over a six-month period. (Stipulation and Agreement (“S&A”), p. 4, filed in Case No. EO-2005-0329.)


5.
After six months of workshops, KCPL sought to have the participants become signatory parties to a “Stipulation and Agreement” (“S&A”).  (EW-2004-0596, Tr. Vol. 3, p.53.)


6.
At the end of the workshops, several participants seriously questioned what were the legal ramifications of the workshop process.  (EW-2004-0596, Tr. Vol. 3, pp. 77, 87, 99-102, 105-110.)


7.
KCPL entered into special contracts with some of the participants who became signatories.  (S&A, pp. 37, 43.)


8.
Not all of the participants agreed to sign the S&A.  (S&A, p. 59.)


9.
KCPL filed the nonunanimous S&A with the Public Service Commission on March 28, 2005.


10.
The S&A calls for a new coal-fired power plant, “Iatan 2,” to be built in Platte County, Missouri.  (S&A, passim.)


11.
SC and CCPC were participants in the workshops but did not sign the S&A. (S&A, p. 59.)


12.
SC and CCPC filed an application to intervene in the proceeding established after the filing of the S&A.  The motion to intervene was granted.  (EO-2005-0329, Item Nos. 22, 25.)


13.
SC and CCPC requested a full evidentiary hearing on the S&A and the request was granted.  (EO-2005-0329, Item Nos. 23, 25.)


14.
A hearing was held on June 23, 24 and 27 and July 12, 2005.


15.
SC and CCPC presented expert testimony proving that a new coal-fired power plant will cost more to ratepayers than will wind plants.  (EO-2005-0329, Tr. Vol. 4, p. 161.)


16.
The Commission finds that Troy Helming was a credible and competent expert witness.


17.
The Commission finds that Ned Ford was a credible and competent expert witness.


18.
The actual growth rate experienced by KCPL customers is much smaller than the rate advanced by KCPL; in fact, the net consumption by the Missouri portion of KCPL customers is smaller today than it was five years ago.  (EO-2005-0329, Tr. Vol. 5, p. 324.)


19.
SC and CCPC presented expert testimony proving that the actual growth rate and the growth rate as stated by KCPL can both be met by using energy efficiency measures.  (EO-2005-0329, Tr. Vol. 5, pp. 336, 337, 344-347, 446.)


20.
It is cheaper economically for KCPL to use energy efficiency measures to satisfy growth, rather than to construct a new coal-fired power plant.  (EO-2005-0329, Tr. Vol. 5, pp. 336, 345-348, 373.)

21.
The energy efficiency measures proposed by KCPL are woefully inadequate to make a real difference in energy usage.  It would cost far less to increase those measures sufficiently to meet all new growth in demand, even at the high end of KCPL’s range of possible growth scenarios, than to build a new coal-fired power plant  (EO-2005-0329, Tr. Vol. 5, pp. 331, 334.)

22.
Energy efficiency measures are less risky financially for the KCPL ratepayer than the construction of a new plant.  (EO-2005-0329, Tr. Vol. 5, pp. 337.)

23.
Utility companies in other states are meeting growth rates comparable to KCPL’s through energy efficiency measures.  (EO-2005-0329, Tr. Vol. 5, pp. 383, 385.)

24.
KCPL and the PSC should immediately being meeting, in order to have an effective proposal ready at the time of the proposed 2006 rate case, whereby KCPL would receive significant financial compensation for embarking upon a strong energy efficiency program so that KCPL will not suffer revenue erosion by employing measures that are better for the consumer and the environment.  (EO-2005-0329, Tr. Vol. 5, 336, 337.)

25.
Combined heat and power is available at substantially lower cost and in sufficient quantity to eliminate the need for Iatan 2 for a decade or more.  (EO-2005-0329, Tr. Vol. 5, pp. 339-342.)

26.
Ratepayers are overwhelmingly opposed to the building of a new plant and have voiced their opposition at the workshops, at the two public hearings that were held, and in numerous letters to the Public Service Commission.  (EW-2004-0596, Item Nos. 14-23, 27, 28, 38, 49 and 75; EO-2005-0329, Item Nos. 62-68, 70-78, 83 and 106.)


27.
The S&A calls for the creation of a Customer Programs Advisory Group (“CPAG”) which will be made up of signatories including staff of the Missouri Public Service Commission, Office of Public Counsel and Department of Natural Resources as well as of staff of private corporations and regulated utilities.  (S&A, p. 47.)


28.
Iatan 2 will emit thousands of tons of pollutants per year, including SO2, NOx, HG, PM2.5 and CO2, a major precursor to global warming.  (EO-2005-0329, Exhibit Nos. 49, 58.)


29.
Iatan 2 will be an 800-900 MW plant.  Thirty percent will be owned by Empire and Aquila; Missouri Joint Municipal Electric Utility Commission will own 100 MW, and Kansas Electric Power Company will get at least 40 MW.  Some of these companies have expressed interest in getting more than these amounts.  (EO-2005-0329, Tr. Vol. 4, pp. 75, 91.)  Using the minimum numbers allotted to each of the four partners, if the plant were to be 800 MW, this would leave 420 MW for KCPL customers.  If the plant were to be 850 MW, this would leave 455 MW for KCPL customers.  The plant is not likely to be 900 MW due to permitting problems.  (EO-2005-0329, Tr. Vol. 4, p. 101.)


30.
Off-system sales have been increasing steadily at KCPL for the last five years.  (EO-2005-0329, Tr. Vol. 7, p. 59.)


31.
The PSC staff members never conducted their own studies independently verifying the data given to them by KCPL.  (EO-2005-0329, Tr. Vol. 8, pp. 853, 865, 876, 879, 881, 882.)


32.
The PSC staff were rushed into finalizing the stipulation and unable to complete their report.  (EO-2005-0329, Tr. Vol. 8, pp. 851, 852.)


33.
The S&A that was the subject of the hearings in June and July 2005 is not the final version of the S&A.  (EO-2005-0329, Tr. Vol. 4, p. 36, Vol. 8, p. 1036.)


34.
KCPL has not sought a certificate of convenience and necessity for the building of Iatan 2.  (EO-2005-0329, Item 12.)


35.
The Order in case number EO-99-544 which allowed KCPL to not follow Chapter 22 ceased to be in effect after 2004 regarding KCPL.  

Conclusions of Law


1.
The Commission lacks jurisdiction to approve the Stipulation because a case cannot be initiated by a Stipulation and Agreement; there was no contested case leading up to the Stipulation and Agreement; and only a contested case can be resolved based on a stipulation and agreement; the hearing before the Commission did not reconstruct the evidentiary basis for the Stipulation; and the signatory parties cannot compel the Commission to accept or reject the Stipulation as a whole.  4 CSR 240-2.060.


2.
The S&A is not an application within the terms of 4 CSR 240-2.060 or a pleading as defined in 4 CSR 240-010(13) and expanded on in 4 CSR 240-2.080.  It is not a complaint by an aggrieved party as authorized by '' 386.390–386.400 and 393.260–.270, RSMo 2000, or 4 CSR 240-2.070.


3.
The term “workshop” appears nowhere in the statutes or regulations.  Its use by KCPL rather than the MPSC cannot be deemed a use of the Commission’s investigatory power.


4.
The S&A is the result of KCPL’s workshop process, not the hearing held by the Commission on June 23–4 and 27 and July 12, 2005.  It is not the outcome of a contested case because no formal, adversarial hearing was used in the workshop process and no record was preserved.  The MPSC’s hearing could not compensate for these deficiencies even under the most generous interpretation of '536.080 RSMo.  The filing of an application at this late date will not regularize the process.


5.
The S&A is not a contract, and if it were it would be void because it seeks to preclude modification or revocation by the Commission.  If it were a contract, the S&A could not bind the Commission.  “This Agreement does not constitute a contract with the Commission” (S&A 53).  The Commission exercises the sovereign police power of the State, which cannot be abridged or contracted away.  May Department Stores v. Union Electric, 341 Mo. 299, 107 S.W.2d 41, 48 (1937);  Gaines v. Gibbs, 709 S.W.2d 541, 543-4 (Mo.App. SD 1986).  The Commission cannot commit itself to a position that will deprive it of needed flexibility over time, and utilities may not enter into a contract that cannot be modified or revoked by the Commission.  State ex rel. Capital City Water Co. v. PSC, 850 S.W.2d 903, 911 (Mo.App. WD 1993).  MPSC Staff is a Signatory Party.  Staff has no power beyond what the Commission itself has. Sec. 386.240, RSMo 2000.  Neither Staff nor the Commission could enter into this S&A if it were to be regarded as a contract.

6.
The Stipulation is unlawful in that it calls for the creation of a Customer Programs Advisory Group (“CPAG”) in violation of Chapter 610 of Missouri’s Revised Statutes, the “Sunshine Law;” and therefore, since the stipulation provides that if one provision fails the entire stipulation must not be approved, the stipulation must not be approved.  (S&A, p. 53.)

7.
The Commission finds that the Stipulation is not in the public interest in that it is cheaper economically and better for human health and the environment for Kansas City Power and Light Company to build wind plants rather than a new coal-fired power plant.


8.
The Commission finds that the Stipulation is not in the public interest in that it is cheaper economically for KCPL to use energy efficiency measures to satisfy growth, rather than to construct a new coal-fired power plant.


9.
The Stipulation is facially invalid and cannot be approved because there is no permit for convenience and necessity.  KCPL is required by law to seek such a permit.  The old certificate from 1972 is not sufficient to negate this requirement in that KCPL did not commence construction of this unit (Iatan 2) within two years after receiving the certificate.  Section 393.170, RSMo.

10.
The S&A is not in the public interest because Iatan 2 will be primarily used for off-system sales.  The citizens have made it abundantly clear that they do not want to contribute to global warming and that they do not want to breathe in the tons of pollutants that will be emitted from Iatan 2, and the citizens should not be forced to do these things so that KCPL can make profits off of pollution.  KCPL can and should seek to make profits off of strong efficiency programs.


11.
The Commission will not approve the S&A because it is imprudent to do so in light of the fact that an IRP will be due in 2006 and it would be prudent to wait and see what that data reveals regarding load forecasting and the possible effects of strong efficiency programs.  The staff did not have the chance to do the thorough analysis that is usually done in an IRP and it would be imprudent to rush into such a risky project without analyzing the load forecast shown by KCPL in much greater depth.  Furthermore, in 2006, KCPL will once again be required to comply with 4 CSR 240-22, and specifically 22.050(2)(c), which require Missouri jurisdictional electric companies to examine the impact of a sufficient block of energy efficiency programs to defer the need of a new power plant by one year.  There was no law prohibiting the staff from requiring KCPL to take the same look as required by this regulation when conducting the workshops, and the staff should have done so.


12.
The case is not ripe for review in that the Stipulation discussed at the hearing held in June and July, 2005, is not the final version of the Stipulation.  The Missouri Constitution creates a right to judicial review of “final” administrative decisions.  Finality is found when the agency arrives at a terminal, complete resolution of the case before it.  An order lacks finality in this sense while it remains tentative, provisional, or contingent, subject to recall, revision or reconsideration by the issuing agency.  City of Park Hills v. Public Service Commission of the State of Missouri et al., 26 S.W.3d 401, 406 (Mo. App. W.D. 2000).  In this case, the Commission is unable to issue an order granting the request to approve the stipulation, because such an order would lack finality in that it would remain tentative, provisional, contingent, subject to recall, revision or reconsideration by the MPSC depending on the changed terms of the stipulation.

13.
The Commission is unable to approve the Stipulation and Agreement because it is not necessary, reasonable, prudent nor in the public interest for KCPL to build Iatan 2.  The Public Service Commission law makes it clear that, “The provisions of this chapter shall be liberally construed with a view to the public welfare, efficient facilities and substantial justice between patrons and public utilities.”  RSMo 386.601.  This statute has been interpreted to mean that “No one can lawfully do that which has a tendency to be injurious to the public welfare.”  State ex rel. City of St. Louis v. PSC, 73 SW2d 393, 400 (Mo.banc 1934).  The evidence is clear that coal-fired power plants are injurious to human health and the environment, and that in this case specifically, KCPL can meet its energy demands and make an equivalent profit by pursuing cleaner, cheaper alternatives that are better for its customers.

/s/Kathleen G. Henry

Kathleen G. Henry (Mo. Bar No. 39504)

Bruce A. Morrison (Mo. Bar No. 38359)


Great Rivers Environmental Law Center

705 Olive Street, Ste. 614

St. Louis, MO 63101

(314) 231-4181

(314) 231-4184 (facsimile)

khenry@greatriverslaw.org
Attorneys for Sierra Club and

Concerned Citizens of Platte County
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The Commission, having taken the matter under submission and reviewed the facts and argument, hereby denies KCPL’s request for approval of the Stipulation and Agreement.








SO ORDERED:

Date:
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