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Staff’s Response


Comes Now the Staff of the Public Service Commission of the State of Missouri and for its response states:

1. Although Southwestern Bell Telephone, L.P. indicates in its December 23, 2002 filing that it is doing business as “SBC Missouri,” the Staff is unaware of any Order by this Commission authorizing it to do so.  The Staff is aware that this Commission authorized Southwestern Bell Telephone, L.P. in Case No. TO-2002-185 to do business as “Southwestern Bell Telephone Company” and the Staff shall refer to Southwestern Bell Telephone, L.P. in this pleading as “Southwestern Bell.”

2. As it did in its December 2, 2002 pleading, again in its December 23, 2002 pleading, Southwestern Bell raises the specter that this Commission’s Staff may not have given appropriate consideration to Southwestern Bell Telephone, L.P.’s motion for reconsideration of Order No. 45 that it filed with the Public Utility Commission of Texas in Project 20400.  The Staff feels compelled to dispel this notion.  Not only was this Commission’s Staff aware of Southwestern Bell’s filing for reconsideration, it was also aware of IP Communications, L.P.’s request for reconsideration and the replies to Southwestern Bell’s request that were filed in Texas by AT&T Communications of Texas, L.P., WorldCom, Inc. and IP Communications, L.P.  Moreover, this Staff has monitored the Texas Commission’s actions on those motions for reconsideration and is aware that the Texas Commission, on December 6, 2002, issued an order extending the date for it to act on them until January 16, 2003.

3.   As the Staff anticipated and recommended, other parties in this case, including Southwestern Bell, have provided their input on what steps this Commission should take next on updating the performance measures used by Southwestern Bell in Missouri.

4. Southwestern Bell appears to argue at paragraph 8 of its December 2, 2002 filing that this Commission is bound by the arbitration terms of the Missouri 271 Agreement (“M2A”) found in Section 6.4 of Attachment 17 of the M2A when it states:

Under the M2A, changes to performance measures and the Performance Remedy Plan may be made only by mutual agreement or, in the absence of mutual agreement for new measures, following an arbitration proceeding.  . . .  Under the express provisions of Section 6.4 of Attachment 17 of the M2A approved by the Commission, changes to existing performance measures or the plan itself can only be made by mutual agreement of the parties.  New performance measures and their appropriate classification, to the extent they are not mutually agreeable to the parties, can only result from an arbitration conducted by the Commission.  (Emphasis in original).

Southwestern Bell furthers this argument with the following statement from paragraph 2 of its December 23, 2002 filing:


In its Response to Staff’s Report and Recommendation, SBC Missouri explained in detail why it would be inappropriate, as well as unlawful and inconsistent with the express terms of Section 6.4 of Attachment 17 of the Missouri 271 Agreement (M2A), for the Commission to simply “apply” the results of the Texas PUC’s Orders Nos. 45 and 46 to change the Performance Remedy Plan SBC Missouri agreed to in Missouri, which was included in the M2A approved by the Commission in March, 2001.

While the Staff does not dispute that the M2A creates contractual obligations and constraints on parties to executed Missouri 271 Agreements, including those obligations and constraints found in Section 6.4 of Attachment 17 to the M2A, neither this Commission nor its Staff is a party to the M2A.  As the Staff pointed out to this Commission in its initial brief filed on January 25, 2002 in Case No. TO-2001-438, the M2A is a statement of generally available terms within the meaning of 47 U.S.C. Section 252(f), and in 47 U.S.C. Section 252(f)(4) Congress expressly granted to state commissions the authority to continue to review statements of generally available terms, even after they have been permitted to take effect.  Further, the Staff is unaware of any statute or rule that would prohibit this Commission from, in appropriate circumstances, reviewing statements of generally available terms for lawfulness, even if previously approved.  This Commission is not, as Southwestern Bell appears to suggest, limited to conducting the arbitration referenced in the M2A when determining appropriate means of monitoring Southwestern Bell’s continued compliance with the requirements of 47 U.S.C. Section 271.

5.   As described in Attachment 17 of the M2A, Tier I payments under the performance remedy plan are to compensate CLECs for damages.  While the Commission may not have authority to directly require Southwestern Bell to pay those damages, the Staff is of the view that this Commission does have the authority to make the factual determination of what those damages are.  

6. Should the Commission determine that the issues that Southwestern Bell raises require the arbitration referenced in Attachment 17 of the M2A that Southwestern Bell cites to, the Staff directs the Commission’s attention to Section 9 of the General Terms and Conditions of the M2A which describes the nature of an arbitration conducted pursuant to the M2A as follows:

9.6 Arbitration
9.6.1 When both parties agree to binding arbitration, disputes will be submitted to a single arbitrator pursuant to the Commercial Arbitration Rules of the American Arbitration Association or pursuant to such other provider of arbitration services or rules as the Parties may agree.  The place where each separate arbitration will be held will alternate between Dallas, Texas, and St. Louis, Missouri, unless the Parties agree otherwise.  The arbitration hearing will be requested to commence within 60 days of the demand for arbitration.  The arbitrator will control the scheduling so as to process the matter expeditiously.  The Parties may submit written briefs upon a schedule to be determined by the arbitrator.  The Parties will request that the arbitrator rule on the dispute by issuing a written opinion within 30 days after the close of hearings.  The arbitrator has no authority to order punitive or consequential damages.  The times specified by this Section may be extended or shortened upon mutual agreement of the Parties or by the arbitrator upon a showing of good cause.  Each Party will bear its own costs of these proceedings.  The Parties will equally split the fees of the arbitration and the arbitrator.  Judgment upon the award rendered by the arbitrator may be entered in any court having jurisdiction.

7. The Staff stands by the report and recommendation it made on November 22, 2002, in this case regarding the Project 20400 Orders Nos. 45 and 46 issued by the Public Utility Commission of Texas.  The Staff also states that it has not recommended, or suggested, that this Commission should cede any of its jurisdiction; the Staff merely advised that it perceives no reason why the results of the decisions made by the Texas Commission in Orders Nos. 45 and 46 would be inappropriate if applied in Missouri.  Southwestern Bell has provided no explanation as to why it views some of those results to be inappropriate, instead it asserted that this Commission does not have authority to impose those results upon it.


WHEREFORE, the Staff clarifies that it is aware of the status of the motions for reconsideration of Order No. 45 pending in Project 20400 before the Public Utility Commission of Texas, responds to the filings made in this case and reiterates its recommendation that the Commission consider adoption of the decisions made by the Public Utility Commission of Texas in Orders Nos. 45 and 46.
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