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STAFF’S SECOND AMENDED COMPLAINT

COMES NOW the Staff of the Missouri Public Service Commission (“Staff”), pursuant to Section 386.410 RSMo Supp. 2002 and 4 CSR 240-2.117, and for its Staff’s Second Amended Complaint respectfully states as follows:

1.
On March 7, 2003, Staff filed a Complaint against Southern Missouri Gas Company, L.P. (SMGC) pursuant to Section 386.390 RSMo 2002 and 4 CSR 240-2.070.  Staff’s Complaint consisted of three counts. 

2.
Section 386.390(1) RSMo Supp. 2002 establishes, among other things, that parties may present a Complaint before the Missouri Public Service Commission (“Commission”) regarding any act or omission committed by any person, corporation or public utility.  This statute also provides that the Complaint may be based upon any alleged violation of any provision of law or of any rule or decision of the Commission.

3.
Commission Rule 4 CSR 240-2.070(1) provides, in part, that the Commission Staff has authority to file a Complaint through the General Counsel in connection with any violation of statute, rule, order or decision within the jurisdiction of the Commission.

4.
Respondent, SMGC is a limited partnership organized under the laws of the state of Missouri, with its principal place of business located at 301 East 17th Street, Mountain Grove, Missouri.  SMGC is a “gas corporation” and a “public utility,” as defined in Sections 386.020(18) and 386.020(42) RSMo 2000 respectively, and is subject to the jurisdiction of the Commission pursuant to Section 386.250(1) RSMo 2000.

5.
Approximately April 2001, SMGC began offering “Transportation Service-Internal” to one industrial customer and to a second industrial customer in July 2001.  Prior to SMGC creating this unauthorized class of customer, these customers were large volume service customers.  SMGC sells these customers gas at the Williams pipeline interconnect at a contractually agreed upon rate.  From that point, SMGC provides transportation service at tariff-authorized rates.  Each month SMGC sends them two bills:  one bill for transportation service and a separate bill for the gas commodity.  SMGC is currently offering this “Transportation Service-Internal” to two industrial customers.
6.
On April 9, 2003, SMGC filed its Motion to Dismiss or in the Alternative to Hold Case in Abeyance Pending Outcome of Case No. GR-2001-388, Answer and Affirmative Defenses of Respondent Southern Missouri Gas Company, L.P.  As part of this pleading, SMGC requested that the Commission hold the Staff Complaint in abeyance until there is a final adjudication in Case NO. GR-2001-388.
7.
On April 18, 2003, Staff filed its Response to Southern Missouri Company, L.P.’s Motion to Dismiss or in the Alternative to Hold Case in Abeyance pending Outcome of Case No. GR-2001-388, Answer and Affirmative Defenses.  In this pleading Staff stated that it had no objection to holding the case in abeyance.
8.
On May 16, 2003, the Commission issued its Order Directing that Complaint be Held in Abeyance.  In this Order, the Commission directed that this Complaint be held in abeyance until further Order of the Commission.  In this Order, the Commission recognized that the Staff’s complaint against SMGC arose out of Case No. GR-2001-388, and the disputed issues in the complaint will be addressed in that case.
9.
On July 1, 2003, the Commission issued its Report and Order in Case No. GR-2001-388 (Report and Order).  The Commission specifically determined that SMGC created a new class of customer in regard to its actions creating Transportation Service-Internal (Report and Order, p. 16-17).  The Commission further determined that SMGC’s actions in creating Transportation Service-Internal and the particular service provided thereunder was specifically prohibited by its tariffs (Report and Order, p. 1-18). 

10.
The Report and Order became effective on July 11, 2003, no Motion for Rehearing was filed.  Accordingly, it is a final order (Section 386.510.2 RSMo Supp. 2002).  The Commission’s Report and Order, Case No. GR-2001-388 is incorporated herein by reference. 

11.
SMGC, in its filing on April 9, 2003, in this case specifically, stated:


8.  There is an action pending between the same parties as to all material portions of the Complaint.  Accordingly, as set forth in the Introduction, supra, until there is a final adjudication of Case No. GR-2001-388, this Complaint is, and shall be, an unnecessary expenditure of both the Commission’s and Respondent’s time and resources, . . . 

Staff agrees that the issues decided by the Commission in Case No. GR-2001-388 are the same as those being raised in this case.  The Commission in its Order Directing That Complaint be Held in Abeyance on May 6, 2003, recognized that the issues in the Complaint arose out of and were being litigated in Case No. GR-2001-388.  

COUNT 1

12.
Paragraphs 1 through 12 are hereby incorporated by reference in Count 1.

13.
Under tariffs approved and filed with the Commission, SMGC must furnish service under its Rate Schedules and the Rules and Regulations as set forth in its Tariff Sheets (Tariff Sheet 32).  Under its Commission approved tariff sheets, SMGC has five classes of service.  The five classes are:  General Service (Tariff Sheet No. 1), Optional General Service (Tariff Sheet No. 1.1), Large General Service (Tariff Sheet No. 1.2), Large Volume Service (Tariff Sheets Nos. 2-3), and Transportation Service (Tariff Sheets Nos.  6-18).  A tariff, when approved by the Commission becomes state law.  Allstates Transworld Vanlines, Inc. v. Southwestern Bell Telephone Company, 937 S.W.2d 314, 317 (Mo. App. E.D. 1996).

14.
Approximately April 2001, SMGC began offering “Transportation Service-Internal” to one industrial customer and to a second industrial customer in July 2001 (Commission Report and Order, Case No. GR-2001-388 at 15).  Prior to SMGC creating this unauthorized class of customer, these customers were large volume service customers (Commission Report and Order at 16).  The Company chose to go outside the bounds of its approved tariffed services and offer a special service to certain customers.  The provision of this special unauthorized service is continuing at the present time.  SMGC’s creation of a new class of customer denoted by SMGC as “Transportation Service-Internal” was discovered by the Staff’s Procurement Analysis Department as part of its Actual Cost Adjustment audit in Case No. GR-2001-388.
15.
SMGC has violated its tariffs since its creation of a new class of customer entitled “Transportation Service-Internal” is not authorized under SMGC’s tariffs and that such action constitutes a violation of the Commission Order approving SMGC’s tariffs.  Section 393.130.1 has been construed to mean that a schedule of rates filed by a utility and approved by the Commission acquires force of law and may only be modified by a new schedule filed voluntarily or by an order of the Commission.  Bauer v. Southwestern Bell Telephone Company, 958 S.W.2d 568 (Mo. App., E.D. 1997);  State ex rel. St. Louis County Gas Co. v. Public Service Commission of Missouri, 315 Mo. 312, 286 S.W. 84, 86 (Mo. 1926). 

16.
SMGC’s creation of a new class of customer entitled “Transportation Service-Internal” is a violation of law in that it violates a Commission Order approving SMGC’s tariffs.


17.
SMGC’s creation of a new class also constitutes a tariff violation because no such class of customer exists in its Commission approved tariffs. 

COUNT 2
18. Paragraphs 1 through 17 are hereby incorporated by reference in Count 2.

19.
The Commission noted an applicable provision of SMGC’s Transportation Tariff that specifically prohibited the actions of SMGC in making the Transportation Service-Internal agreements.  The provision states: 

Nominations
Upon mutual written agreement, and at no additional charge to customer, the Company will act as customer’s agent with regard to nominating transportation volumes.  In no event will the Company, in its role as agent, purchase transportation volumes on behalf of a customer.  

20.
In its Report and Order in Case No. GR-2001-388, the Commission specifically found that SMGC violated its Transportation Tariff by purchasing transportation volumes in its role as an agent and that such action was specifically prohibited by its Transportation Tariff. 

21.
This is another tariff violation conclusively determined by this Commission. 

COUNT 3   

22.
Paragraphs 1 through 21 are hereby incorporated by reference in Count 3. 

23.
The tariff violations alleged in Counts 1 and 2 began in early April 2001 and are continuing on a daily basis.
WHEREFORE, Staff, by and through the Office of the General Counsel, requests the Commission to:

a.
Find that SMGC has violated its tariff by creating a new class of customer denoted by SMGC as “Transportation Service-Internal.” 

b.
Find that SMGC has violated its Transportation Tariff by purchasing transportation volumes on behalf of customers in its role as agent. 
c.
Find that SMGC has violated its tariff and Section 393.130.2 by creating an unauthorized class of customer denoted by the Company as “Transportation Service-Internal” that granted an undue or unreasonable preference or advantage to the large industrial customers in violation of Section 393.130.3 RSMo Supp. 2002.  

d.
Order SMGC to immediately stop providing “Transportation Service-Internal” or any other service without Commission approval.

e.
Authorize the General Counsel to seek penalties authorized under Section 386.570 RSMo Supp. 2002 in the appropriate Circuit Court of the State of Missouri.

f.
Issue such other findings and or Orders that the Commission deems just and appropriate.







Respectfully submitted,








DANA K. JOYCE








General Counsel








/s/ Robert V. Franson



Robert V. Franson


Senior   Counsel


Missouri Bar No. 34643








Attorney for the Staff of the 








Missouri Public Service Commission








P. O. Box 360








Jefferson City, MO 65102








(573) 751-6651 (Telephone)








(573) 751-9285 (Fax)








robertfranson@psc.state.mo.us
Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile, or emailed to all counsel of record this 22nd day of July 2003.








/s/ Robert V. Franson



PAGE  

7

