BEFORE THE PUBLIC SERVICE COMMISSION

Of the State of Missouri

	The Staff of the Missouri Public Service Commission,

                                            Complainant,

v.

St. John’s Regional Medical Center,

                                              Respondent. 
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Stipulation of Facts

COME NOW the Staff of the Missouri Public Service Commission and St. John’s Regional Medical Center, pursuant to the Commission’s Order Granting Motion For Extension of Time issued in this case on September 1, 2004, and stipulate and agree as follows:

INTRODUCTION


On July 6, 2004, the Commission issued its Determination On The Pleadings And Order Directing General Counsel to Seek Penalties, wherein it found that based on the pleadings Respondent St. John’s Regional Medical Center had not filed its 2002 Annual Report on or before April 15, 2003.  On July 14, 2004, Respondent timely filed its Application For Rehearing And Reconsideration.  On August 10, 2004, the Commission issued its Order Granting Application For Rehearing And Reconsideration based solely on Respondent’s legal argument that Respondent was not a “telecommunications company” under the applicable provisions of Chapters 386 and 392 RSMo, and that therefore, Respondent was not required to file an annual report.  On August 13, 2004, the Commission issued its Order Requiring Filing Of Procedural Schedule wherein it directed the parties to submit a proposed procedural schedule that included live testimony by witnesses and a hearing date.  On August 31, 2004, the parties jointly filed a Motion For Extension of Time To File Procedural Schedule wherein the parties suggested that in order to avoid the need for an evidentiary hearing they would attempt to develop and submit a Stipulation of Facts.  On September 1, 2004, the Commission issued its Order Granting Extension of Time.  


Complainant and Respondent have negotiated said Stipulation of Facts, and in the interest of avoiding the need for an evidentiary hearing, stipulate and agree to the following facts:

1. Respondent St. John’s Regional Medical Center (“St. John’s”) is a Missouri not-for-profit hospital which holds a certificate of service authority to provide Shared Tenant Services (“STS”) pursuant to Case No. TA-98-121.

2. During the calendar year 2002, three independent physician tenants on St. John’s hospital campus received telephone service through connections to St. John’s internal hospital telecommunications system.  

3. St. John’s Regional paid the overall monthly phone charges related to the operation of its telecommunications systems and then was reimbursed by the physicians for their respective phone costs.  The cost of long distance calls by the physicians, if any, was billed back to the doctor’s office at St. John’s cost.  Local calls, and connections to St. John’s internal hospital phones, were provided at no charge to the independent physicians.

4.
As a not-for-profit entity, St. John’s made no profit on the telecommunications services that it provided and is prohibited by the anti-kickback (42 U.S.C. §1320(a)-7b(b)) and Stark (42 U.S.C. §1395nn) laws from providing the physicians with a discount of any kind on the phone services used.  

5. 
Not being engaged in a for-profit telecommunications enterprise, St. John’s personnel are not generally familiar with Commission procedures or rules.

6.
St. John’s has been phasing out its existing telecommunications arrangements with the private physicians’ offices and intends to seek cancellation of its STS certificate as soon as the last one remaining private physician’s office has obtained alternate telecommunications service from another provider.  While the parties agree that this fact is not relevant as to whether St. John’s is or is not a “telecommunications company”, the parties nevertheless want the Commission to be aware of this circumstance.  


7.

In Fiscal Year 2004, St. John’s reported receipt of Missouri jurisdictional revenues to the Commission, and was assessed by and paid its assessment (of $7.01) to the Missouri Public Service Commission.  (St. John’s does not object to this assessment amount being made public).


8.

The parties recognize that the Commission must first determine matters within its jurisdiction, and that the Commission must arrive at such determinations through the contested case process.  State ex rel. Sure-Way Transp., Inc. v. Division of Transp., Dept. of Economic Development, State of Mo., 836 S.W.2d 23, 27 (Mo.App.W.D. 1992), relying on State ex rel. Cirese v. Ridge, 138 S.W.2d 1012 (Mo.banc 1940); State v. Carroll, 620 S.W.2d 22 (Mo.App.S.D. 1981).  To the extent that the Commission’s Order Granting Rehearing And Reconsideration is based solely on the question of whether St. John’s is a “telecommunications company” under Section 392.210 and related statutes,
 the parties submit that this is a question of law and a further evidentiary hearing in this proceeding is both unnecessary and would be an inefficient use of scarce resources for all involved.  



9.

The parties believe that an ultimate Commission finding in this case in favor of the Complainant will most likely result in direction by the Commission to its General Counsel to bring an action for statutory penalties against St. John’s in circuit court.  It will most likely also result in Respondent seeking a Writ of Review in circuit court.  Should this occur, the parties agree that by submitting this Stipulation of Facts that St. John’s does not in any way waive any defenses, mitigating factors or legal arguments heretofore raised by St. John’s in this proceeding; furthermore, St. John’s reiterates its strong desire and willingness to pursue a full and complete settlement of this matter at the earliest opportunity.


WHEREFORE, the undersigned parties submit this stipulation of fact to the Commission for its consideration and request that the Commission rule on the legal issue based on the record now before it.

Respectfully submitted,

	Staff of the Missouri Public Service Commission
/s/ David A. Meyer                            
David A. Meyer

Associate General Counsel

Missouri Bar No. 46620

Missouri Public Service Commission

P. O. Box 360

Jefferson City, MO 65102

(573) 751-8706

(573) 751-9285 (fax)

david.meyer@psc.mo.gov 


	St. John’s Regional Medical Center

/s/ Charles Brent Stewart by DM     

Charles Brent Stewart, Esq.

Missouri Bar No. 34885

Stewart & Keevil, L.L.C.

4603 John Garry Drive, Suite 11

Columbia, MO 65203

(573) 499-0635

(573) 499-0638 (fax)

Stewart499@aol.com



Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or electronically mailed to all counsel of record this 30th day of September 2004.








/s/ David A. Meyer_________________

� The relevant statutes are cited on pages 11 through 15 of St. John’s Application for Rehearing and Reconsideration.
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