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Staff Response to Motion to Dismiss Excess Earnings Complaint Against BPS Telephone Company


COMES NOW the Staff of the Missouri Public Service Commission (Staff), by and through Counsel, and for Staff’s Response to the Motion of BPS Telephone Company (BPS) to Dismiss, states the following:

1. On August 16, 2002, BPS filed a Motion to Dismiss the Staff Excess Earnings 

Complaint.  BPS argued that dismissal was proper because the Commission lacked subject matter jurisdiction to consider the Complaint.  BPS also argued that dismissal was appropriate because there was another action pending before the Commission involving the same cause.  Staff respectfully disagrees with both of these arguments.

Subject Matter Jurisdiction Over the Complaint

2. Commission Regulation 4 CSR 240-2.070(1) states, in part, that “…the 

commission staff through the general counsel…or any other person…who feels aggrieved by a violation of any statute…order or decision within the Commission’s jurisdiction, may file a complaint.”

3.
Commission Regulation 4 CSR 240-2.070(12) states, inter alia, that “All matters 

upon which a complaint may be founded may be joined in one (1) hearing…”

4.
Clearly, the Staff filed an over earnings complaint based upon Staff’s belief that 

BPS Telephone Company (BPS) had not complied with the price cap election provisions of §392.245.2 RSMo.  Staff was aggrieved by this election because Staff contends that for reasons previously articulated in this case, that the price cap election was invalid.  The requirements of 4 CSR 240-2.070(1) have been fulfilled under these circumstances because non-compliance with a  statute is alleged.
5.
The excess earnings complaint was “another matter” that could reasonably be 

included in one hearing under the provisions of 4 CSR 240-2.070(12) because it logically follows that if the price cap election was ineffective, an over earnings complaint premised on traditional rate base regulatory concepts, is also a permissible subject of a complaint.  Excess earnings, if proven, are a violation of a statute (§392.200.1 RSMo. 2000) within the Commission’s jurisdiction concerning “just and reasonable rates”.  Therefore, both the alleged invalid price cap election under the price cap statute and alleged over earnings, are “matters upon which a complaint may be founded” and can be properly joined in one hearing under the provisions of 4 CSR 240-2.070(12).  In summary, there is a “rational nexus” between the invalid price cap election and the follow up over earnings complaint.  It is reasonable under these circumstances to bundle these two issues together in one proceeding.


6.
In terms of broader jurisdictional concepts, in State ex rel. and to Use of the 
Public Service Commission v. Blair, 146 S.W.2d 865, 347 Mo. 220 (1941), the Missouri Supreme Court held that where a statute is reasonably open to construction, the Public Service Commission has the power in the first instance to determine administratively its own jurisdiction.  Also see Op. Atty.Gen. No. 59-88, Danner, 8-3-88 wherein it was noted that determination as to whether the Public Service Commission has authority to act with respect to a particular matter of regulatory concern, should be made initially by the Commission itself, after it has been afforded an opportunity to fully develop and consider all facts of which it may deem relevant to the subject of that inquiry.  


7.
Judicial acknowledgement outside the Commission also exists in connection with 

Staff’s argument that the price cap election statute is “reasonably open to construction.”  Staff would reiterate the comments of the Circuit Court relating to its review of Commission Case No. TO-97-397, the Southwestern Bell Price Cap Regulation Case, wherein the Court stated in its Conclusions, that: 

There is doubt that the competition envisioned by Section 392.245 will be met by the competition provided by a single reseller of telecommunications services, although Section 392.245.2 does not specify that any designated level of competition be obtained before price cap regulation is applied.  (Page 6, paragraph 8 of the Conclusions.)

Although Section 392.245.2 does not specifically state that competition must be by a company providing service through its own facilities, it is a possible interpretation when read in association with Section 392.450 where a reseller is distinguished from a company that utilizes its own facilities to provide basic local exchange telecommunications service. (Page six, paragraph 9 of the Conclusions.)

            Another Case Pending Regarding the Same Cause

8.
The second basis of the Respondent’s argument to dismiss appears procedurally premature to the Staff.  All that has occurred in Case No. IO-2003-0012 is that the case was opened up for pleadings from interested parties.  No dispositive Commission Order to Staff’s knowledge, has been issued in connection with those pleadings.  Therefore, to make any final conclusions regarding the posture of this case is without basis.  To argue that the Commission is necessarily “entertaining” two separate cases with identical issues and  “predetermining” the result in Case No. IO-2003-0012, amounts to an inappropriate and unfounded conclusion.  Staff would remind the Respondent that Staff has requested that Case No. IO-2003-0012 be consolidated with this case.  Clearly, if the Commission grants the Staff’s request, no waste of judicial resources or additional expenses will take place.


9.
Lastly, in terms of direct statutory authority, the Commission has jurisdiction to hear the subject matter of Staff’s complaint under the provisions of Sections 386.240, 386.390, 392.200, and 392.240 RSMo.2000.

10.
Therefore, based upon the foregoing, the Staff would respectfully contend that the 

Commission is acting reasonably, appropriately, and well within its recognized authority in proceeding to hear the Staff’s Complaint.



WHEREFORE, the Staff respectfully requests that the Commission deny the Motion to Dismiss Staff’s Excess Earnings Complaint.
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