STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 1st day of March, 2005.
Lula Fabyanic,



)







)





Complainant,
)







)

v.





)
Case No. TC-2005-0174







)

VarTec Telecom, Inc.,


)







)





Respondent.
)

ORDER SETTING ASIDE ORDER OF DEFAULT
Syllabus:
This order sets aside the Commission’s order finding VarTec Telecom, Inc., in default and requires the company to file an answer to the complaint filed by Lula Fabyanic. 

Background
Lula Fabyanic filed a complaint with the Missouri Public Service Commission against VarTec Telecom, Inc.  The Commission issued a Notice of the complaint to VarTec, directing the company to respond no later than January 19, 2005.  Upon the company’s failure to respond, the Commission issued an Order on February 3, 2005, finding VarTec in default and directing the Staff of the Commission to investigate the complaint and file a report.  On February 10, 2005, VarTec filed a request for the Commission to withdraw its order of default.  No party has filed a response to VarTec’s motion.
VarTec’s Motion
In support of its motion, VarTec stated that a member of its regulatory staff, who failed to appreciate the distinction between the filing of a formally docketed complaint and an informal complaint, electronically mailed a letter to the Commission’s Consumer Services division on January 19, 2005.  The company added that it has been in Chapter 11 bankruptcy proceedings since November 1, 2004, which has placed extraordinary demands on its regulatory staff.
Discussion
Commission rule 4 CSR 240‑2.080(15) requires that responsive pleadings be filed within ten days.  No party has filed a response to VarTec’s motion.  Commission rule 4 CSR 240‑2.070(9) allows the Commission to set aside an order of default upon a finding of good cause.  The Commission recognizes that although VarTec failed to file a proper response, it did respond to the complaint.  Further, no party has opposed VarTec’s motion.  The Commission therefore finds that the company has shown good cause for failing to file a timely answer and will set aside that portion of the order finding VarTec in default.  The Commission will, however, require Staff to file its report as directed in the Commission’s Order of February 3, 2005.
With regard to VarTec being in bankruptcy, under the Bankruptcy Code, at 11 U.S.C. Section 362(a), the filing of a petition operates as an automatic stay.  However, under 11 U.S.C Section 362(b)(4), an exception is made for “an action or proceeding by a governmental unit . . . to enforce such governmental unit’s police and regulatory power . . . .”  This exception has been interpreted to specifically apply to agency actions when such action is aimed at effectuating public policy rather than pecuniary interest.  Eddleman v. United States Department of Labor, 923 F.2d (19th Cir. 1991).  Allowing VarTec to answer the complaint and requiring the Staff of the Commission to investigate the concerns of VarTec’s customer will serve to effectuate public policy.
IT IS THEREFORE ORDERED:

1. That the Commission’s Order, finding VarTec Telecom, Inc. in default, is set aside.

2. That VarTec Telecom, Inc., shall file an answer to the complaint no later than March 11, 2005.

3. That the Commission will require the Staff of the Commission to investigate and file a report as directed in the Commission’s Order of February 3, 2005.

4. That this order shall become effective on March 1, 2005.
BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )
Davis, Chm., Gaw, Clayton,

and Appling, CC., concur.
Murray, C., absent.

Jones, Regulatory Law Judge
PAGE  
3

