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BEFORE THE MISSOURI PUBLIC SERVICE COMMISSIO
STATE OF MISSOURI / i

Aug <
R. MARK, ) <8 2006
Complainanl ) @e,;n\-'flf&ac ri
) Ce éjo ﬁ’i;?”c
v. ) {‘asc No. TC-2006-0354 QGIOn
)
Southwestem Bell Telephone, L.P. )
d/b/a ATE&T Missourt )
Respondent )

COMPLAINT'S RESPONSE TO SOUTHWESTERN
BELL TELEPHONE'S RENEWED MOTION
TO COMPEL RESPONSES TO DATA REQUESTS
AND COMPIAINANT'S MOTION TO TERMINATE ALL
FURTHER DISCOVERY

Comes now Complainanl with Complaint's Response to Southwestern Bell Telephone's
Renewed Motion to Compel Responses to Data Reguests and Complainant's Motion to Terminate

all further discovery, and states:

1. The Respondeat states falsely that tae Complainant “still reluses to respond to virtually any of
them." (refermng to Respondent's data requests), imd ineredibly states that "absent these responses. ATT&T
Missouri s unable to prepare a full and fuir defense 10 the Complaint and to Complainant's Motion for
Stanmary Judament. On page two of Respundent’s Renewed Morion, however, Respondent contrirlicts itself:
it admits that thc Complainant did, in fact, file answers and objections!

A "response” in the normal meaning of the word applicable o lepal pleadings sn Missour” may
include answers or objections to interrogatorics/data requests. (See, delinition, Black's Law Dictionary and
Miswouri Rule of Civil Procedure; Rule 57.01: “Eachi inferrogatory shall be anyviered separvarely

- unless it is objecred io. If the answer iv uhjected to, the reasons for objection shall be stated in livw of
an answer.’)

The Commuission did not require, nor did the Complainant cver olter 1o provide, answers withour
any objections, 10 the Respondent's data requests. Complainant had/bus u legul eight o ahject Lo those dawa
requests which were not/are not reasonahbly calculated o fud 1o the discovery of admissible evidence nd
which were irrelevant and/or immaterial, and/or were propounded solely for the purpose ol invasion of
privacy and/or harassment and/or which sought information already i the cure, custody. possession, and

control of the Respondent, and/or sought to obtain the "work preduct” of the Complamt.

Y As any arromey familiar with the Missouri Code of Civil Fracedure would venfy.
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Many ol the Respondent's data requests, or paris thereot, were abviously propounded solely to hariss
and/or to invade Complainant's privacy and that of others. [NOTE: ALL Respondent's dala requests were
filed prior to 1the Oling by the Complainant of twe affidavits m support of Camplainant’s Motion for
Swnmary Judgment.] “The aforesuid 2Mdavits were incorporated by reference in some ot the Complainant’s
answers to the data requests. The Respondent tails to indicate or to acknowledyge anylhing aboul these two
affidavits in its Respondent's Reaewed Moiion o Compel!

The Complainant did, in fact, faithtully and conscicntiously respond to cach ol Respondent's dat
requests: with an answer ar an objection, I an objection were warranted, the reasons applicable were set
forth. Whether the Respondent "likes™ the responses or not, 1s irelevant. The Complainant's responses o
the Respondent's data requests arc attached hereto. (Exhibit "A™). Whether the Respondent Aceficves thal,
the objections sct forth by the Complainant are well taken, or not, is (ur 3 deermimation of the Comnussion
aller reviewiny the pleadings. The Complainant did, in lael, duly respond 1o cach data request and ihis s a
mitier ol record. Therefore, any broad, cxpansive, ail-inclusive, and uniimited (without limitation), Resrewnd
Muotion to Compe! by the Respondent is not only not well taken, but is also oppressive, disingenuous, and set
forth merely for the suke ol argument.

The Respondent states in its Renewed Motion at page live of s Motion, ™ _ . the Commission has
alrcady made clear, however, Mark's view of the proper disposition of this case is erroncous . . ." The
Commission hus made NO SUCIT FINDING OR STATEMENT! The Commission, very fairly, has permitled
discovery to be continued in the interest of fundamemtal Marness in order to provide the Respondent with
every gpportunity to refute the material facts sct forth in the Respondent's affidavits. Now that this has been
accomplished and, additionally, the Staff Repore has been tiled, it should be very obvious 1o the Commission,
as it is to its own ST and the Complainant, that nothing further--no further discovery, 1s warranted or is
going to make any dilference! The material {acts as sct [orth by the Compluinant in his attidavits, indicale
irrcfutable material facts and that there arc no genuine issue of material facts yet to be deternuned! The
Complainant’s Mution for Sutnmary Judgment should, accordingly, be granted by the Commission also, m
accordance with the Statff's findings, conclusions, and recommendations.

The Staft has corrcetly and properly accepted the sworn atfidavits of the Complatnant on the only
issucs of matcrial fucts applicable o this case: the Complainant's resudennal telephone PLOCT.S dine hos been
used exclusively with a data terminal: a fax machine. 1t has been used sinee November 2003 exclusively lor
non-voice communication. Not only has ne voice use been "contemplated,” but it has been used only for
non-voice conuimuiication; data receplion/transmission, since the aforcsaid dale,

No amount of speculation, no amount of conjecture, no amaount of ctherial argument on the part of
the Respondent's four attorneys of record, is going to chunge the uwforesaid irrefirabfe material lacts. The
Respondent knows that it cannet refute the irrefutable, so, 1t has embarked on a tactic of throwing cverything
up m the air "to see what might stick!" NOTHING IS GOING TO STICK! 1t has acuvely. by the threal
ol taking Complainant's deposition after ils present Renewed Motion s decided by the Commission, made

it quite clear that it is going to unfwrly, improperly, and in had taith attempt 1o itimkdate and persaade the

2
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Complainant to drop his Complaint against the Respondent, knowing that the Respondent has unlimiled lepal
and {inancial resources and the Complainunt has not, knowing that there are no maferial facts that the
Complainant can possibfy offer other than what has been afrcady set forth and sworn to in two aflidavis.
It has done all of this keowing that the only monctary issuc is an insigniticant amount of monthly service
charge, only a [ew dollars each month, which the Respondent has charged and the Compliinant lius heen
farced to pay. improperly, for an unpublished residential PO TS, Jine on which there has been o data
terminal (and no uther device), and which has been utilized with no voice use conemplated, or actually used.
since November 2003 forward!

Respondent further seeks @ continue 1o sharge the Complainant impreperly in violstion o G.ET.
$6.12.6(E), The Respondent's tactics demonstrate nothing but the incredible exient ol degree o which it
will 20 10 WIN AT ALL COSTS, to obfuscale, 10 harass, and to make data request under the suise of "shedding
light" on the (acts and "fleshing out” the tacts despite the Respondent's Minability” lo find any matered facts
(because there are none), with which to respond w the Complainant's Mution for Summary Jm!,fynmr.f'wilh
ils supporting affidavits. Additionally, despite information and records of its own and in 11s pussession, care.
custody and control (whichk have even been furnished o the Staft in respense 1o SmlTs data requests).
Respondent makes 1t erystal clear that its only purpose is harassment ol the Complamant! There is noe
reasorabie Hkelihood that any information previously NOT furnished by the Camplainant can. or will, be
reasonably caleudated to lead to the disvovery of admivsible evidence, The StafT knows thig. the Complainant

knows this, and there can be no doubt that the Respondent knows this, too!

2. It is very impariant for the Commission o now review (he record. The Record srrciulably
indicates thal the Respondent's dat requests were propounded by the Respondent PRIOR 70 the
Complainant's Motion for Summary Judgment, and prier to the twao allidavitx (attached) in supporl thereaol.
The affidavits were incomorated by reference in Complainant's answers (o certain data requests. Copies are
also attached Lo this pleading, (Exhibit B, B-1). Any relevant and materizl questions, and even irrelevant and
immaterial questions, were fully answered in the aforcsaid (wo sworn aflidavits and in the Complamant's
responses to the data requests, Nevertheless, the Respondent disingenuously and falsely stiles, v order Lo
apparently and deliberately mislead the Commission, that "Complainant still reluses to respend to virlually
any of them!" Incredibly, the Respondent Turther states 0 its Mosfon thut ™. . answors to their data requests
are necessary” before it can respond w the Complainant’s Motion for Summiary Judgmen! - One word cun
be used to describe this skiicment of the Respondent's lcamed counsel: poppycock!  Respondent's iloresaid

statemient is manilestly deeeptive, tactually meorrect, and completely disingenuous,

3, The Commission should also bear in mind when considening Resposdent’s Renewed Motion, (hit
G.ET. 6.12.6(%) requircs gstly an oral statement of a residentiat (Clephone customer that the telephone hine
is being used with & dota terminal (i.e., a fax machine). and thut "no voice use is contempliied.” Notling,

more, pothing less! In November 2003 the Complainant met this requircment when he colled and advised

3
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the Respondent, This is not disputed!

The aforesaid General Exchange tariff does not require a ielephone customer to provide informaton
to the telephone company as to what allernative voice communication the Cuslomer may or may nol use, (if
any). L.e.. payphone, cellphone, neighbor's telephone hne, VOIP, cte. Turther. Respondent erroncously now
demands and concludes, thut merely because of the mention ol allernative possihilities ol voice
communications these days by people--in 2 footuote o the Complaint, the Respondent is entitled to an
"anything grocs” informational quest so that this etherial matter can "shed light" on, und "{lesh out.” whatever
Respondent wishes!

Tt further erroncously states, fnter-afia, that "Mr, Mark ¢cliims that his vorce communication needs
are met EXCLUSIVELY (emphasis added) by wircless service!™ This slatement appears nowhere in the
Complaint or clsewhere in any pleading filed by the Complainant and is incorreet. [1is false and deliberately
misleading,  Complainant has used all forms of voice communiciution--but most tmportantly, NOT the
welephone line at issue which has been used exclusively und solely with a data weminal since November 20403
for the transmission/reception of data with nol only no voice use contemplated, but alse with no voice use
at all on the line!

The standard {or what is, and what is not allowed, in the discovery process is NO'T whether any
discovery sought will "shed light” on, or "flesh out” (in the sole epinien ol the Respondent), anything, but
thut the information sought is reasenably calculated 1o lead 1o the discovery ol admissible evidence!
Whatever alternate means of voice commumication the Complainant may or may not have used and/or uses,
is totally immaterial and irrelevant. Onee again, the Complamant has indicined hy sworn allidasat that the
Complamant's P.O.T.S. residential relephone line should not be charged, und should nat have been charged.
a non-published churge since November 2003 and forward since it hus been used exclusively wilh a data
terminal for the transmission/reception of faxes; not only has no voiee use heen contemplated on the line
sinee November 2003, but alse, no voice communication has been used on the hine. PERTOD!

Would 4 pay phone ielephone number, a neighbor's telephone numbcer snd account information, or
4 retutive’s cell phone number and account information be reavonably likely 1w lead 1o the discovery of
admissible evidence? Certainly not! The Respondent wishes to conduct no more than a Jishing expedition
ander the guise of anything it is requesting will somehow and in some way, "shed light” or “flesh out” the
fimdumental issue in this case: 1s a fax machine a data terminal? Since the Complainant has stated under
outh there has been no voice communication and the required "o voice communication contemplated”
pursuant 10 G F.T. §6.12.6(E) since November 2003, is not the Complainant abselutely entitled ta the rehiel
sought, forthwith? The Commission's own Stafl thinks so: afier investigation and research, 1t agrees with the
Complainant!

Once again, G.E.T. §6.12.6(F%) requires nothiryg merc than an oral (unverificd) statement from the
telephone customer that a data terminal is being uscd on the line and that no vaice use 1% contemplated.
G.L.T. 6.12.6(E) does not require the type, make, model, date of purchase. paper capacity, soltware version,

scrial number, or "naturc” of messapges sent and/or received on the data terminal, The aboresand facis are

4
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superfluous, totally and completely immaterial and irrelevant, to way requirement of GUL'T. 6.12.6(E)!
Notwithstanding this, the Complamant has bent nver buckwurdy and has indicated, by alTidavil, that faxcs
sent and received were personel in nature unrelated to any business! The Respondent kKnows from its awn
records that the Complainant's PLO.T.S, residential line involves a residentiul welephone line, is in a residential
building, and that the entire building contains no business lelephene lines because there are no oltices or

husinesses in the building!

4, 1 is sigru[icant, and should be very significant to the Commigsion, that ws own Swff's Repors dated
Jung 30, 2006 (with atfidavit affixed therete by William Voight of the Commission’s Stafl), afier o full and

carelul cxamination of all the facts and the law, has concluded und recommended:’

Issuc #1 - Should the Commission rile that the Complainant qualifics for a non
published rate exemption? YES!

Issac #3 - Should the Commission rule that the Complainant qualifies for future non-
prblished rate exemptions?” YES

In the Conclusion’ of the Commission's own Steff Report, (incorporate by reference as af fully set
{orth herein), the Staft recommends that the Commission find in favor ol the Complainuot onwssues #1 and
#3, as set forth thercin and hereinabove. Turther the affiant’s certi Nestion ot the erud af the Sraff Report, on
behalf of the Commission's Staft, further concludes thal:

“The Staff is unaware of any other matter that affected,
or that would be affected, by these recommendations.”’ (cmphasis added).

* Sraff Repart, page #10,

* This would include. it goes without saying, whether the Complainant uses a pay telephone, a neighbor's
telephane, a cellphone, for voice communications, etc.  This would include, il goes without say g, the paper
capacity of the [ax machine used, the date of purchase, the place of purchase, the model number, the seriul nurnber.
the color of the machinz, cte. This would include, it paes without saying, the "iype und/ur nature™ of the faxes sent
or received on the Complainant's fax maching. This would inchude, il poes without sayiny, what if any business or
employment is applicable o the Compluinunt!

* Their Conclusion is found on P-11 of the Sraff Repert.

" This would include, it gocs without say, whelker the Complainant nses a pay telephone, a neighbors
telephone, a cellphone, ctc. for voice communications. This woukl include, it gocs without saying, the paper
capacity of lhe tax machine used, the date of purchase, the place of purchase. the model aumber, the serial number,
¢lc. This would includc, it gaes without saying, the "type and/or nanire” of the laxes sentor received onthe
Complainant's [ax machine, This would inclade, it gocs without saying, what if'uny busmess ar emiployment is
apphicable ro the Complainant.
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The Commission's own Siaft concluded and found that nothing, ne ether fiurctieal issies. remamed
1o be determined and that no other facts would affect its recommendation and fnding: the Complainant
was/is entitled to relief and future relief from Respandent’s mon-published monthly charges! The Stall
further, reasonably and properly, accepted the two affidaviis of fact submitied by the Complainant in support
ol the Cumplainans’s Motion for Summary Judgment — as should alse the Commission.

As the Commission is aware, the Complamant Motion for Summary Judignient with Affidoit atached
and a Supplemenal Affidavir filed thereafter, is «till pending, Vhese documents efearty enutle the
Complainant to judgment on the pleadmy since there is NO ISSUE OF MATFERIAL FACT w be
determined. The only proper and correct Judicial determunation remaining for the Commission s to grant
Compluinant's Motion for Summary Judement. The Complainant is entitled to ceimbursement for improper
unpublished monthly charges charged by the Respondent (with interest), since Nevember 2003 through the
present and i fucuro.

The Respondent bas never previously alleged any 1ssue of fuet, material or olherwise, in dispute on
cach accasion when it has arbitrarily and capriciously refused o waive its monthly charge for Complainant's
unpublished residentiad service since November 2003; at all times in the past, it has simply stated (hat 1 does
"not agree” that a fax maching is a data terminal! Complainant has at all times since November 2003 been
entitled to the wiiver--as the Commission's Staff has now also concluded. The Complainant's resadenual
telephone hne has been used only, and exclusively, with a data lerminal: a fax machine, and not only has
there been "ro voice use contemplated” since November 2003, but also there has been no veice use on the
telephone line at any time since the uloresand date.

Further the Commission's Staff Repors concludes, with regard w any "alleped” remaining issue of

fact, a1 P-&

... based on his certificd statcment, the Staff s
noe reason to dewbt Mr. Mark's asxertions. "’

The Statll is satisficd with the alfidavits filed by the Complainant in support of his Maficn for
Summaiy Judgment, liled, once again, subsequent o the propounding of the Responduent’s data requests
which il now sceks 1 campel in coral and without iimitation! Uhe Commission's StafT has had o tull and tair
opparlunily to he advised of the Respondent's "position” (by the cudre of Respondent's {vur attorneys ol
record) --prior to the Staff's comprehensive mdependent  researcl, preparation, lindmps, and
recommendations,

‘The Commission’s Staff Repert recites the fact that SBC/AT&T (now) “ckims” that 1t should not be
lorced "10 accept” Complainant's statement that his voice communication needs are met by o "wireless”

telephone merely because Complainant makes the assertion,™ (This stutement relating 10 the Respondent

“ Presumably, the Respandent would not even accept the Faet that the sun rises in thy East each morning!

0
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is not. however, ¢ven correct since that is NOT what fostaore 14 ot the Compluint states!)” SBOAT&T
insists that s "entitled” to contest “untested claims” by Compluinant that bis welephone landline is not used

for vaice purposes.” 1t should be noted in the Staff Report, P-6, that the Stafl further indicates:

"At&:t has demanded that Mr. Mark provide 'strict proof®
that 'uo voice use is contermplated® on his telephone line.”

Apparcntly sworn affidavits are not suffieient cnough for the Respendent!

Complwmant's Query: Would a documenr signad 1 the Dlnad
nf the Complainant with Complainant's hand on a hible
satisfy the Respondent--probably even this woudd net!

Even the Commission's Staff stares that itiy, ..

"uncertain of how much proof is required to meet
ATET eriteria "

The Complainant. o, 18 wrcerrain of how much proof is required 1o meet At&Ts eriterial The
Complainant has stated. under pash, that the Complainant's iclephone Tine has nat been used lor vorce
purposes, but only [or 1the sending and receiving of faxces simee November 2003! NOTHING.
ABSOLUTELY NOTINNG., WILL EVER. OR COULD EVER, CONFIRM THIS TO THE
SATISFACTION OF THE RESPONDENT!" Such excesses on the part ol the Respondent and :1s depal
cadre of four attorneys of record--are incredible; its stockholders should Iind that such waswe cannel, and

should net, be cundoned by any standard!

"In any and all evens, what difference does it make what mode or modes of voice rransmissions have been
used, or are used, (if any), by the Conpluinant as Jong as such voice ransmission have not been va the vesidential
telephone line with the data terminal atached (since November 20033 At all times, The Complainant has been
abisolutely entitled to u waiver of monthly unpublished line charges pursuant o G.ET, §6.12.6(14)!

AT& s Combined Morion to Compel Respunses to Date Regquests -
] ' - . - . . .
Having pravide a sworn affidavil, what more could the Respandent reasonably furnish nothing!

" Even the Commission's own Staff is "uncertam ol how much proof is required ta meet AT& s eriferia,”
P06, ST Report, last paragraph.

' One cannot help but wonder how the Respondent's comporate stockholders can atfow such a marifes

witste of corporate assets and legal talent in opposing the lew dollars invelved in this case! Where s lhe
proportionality” One would think that this case involved millions of dollarst "The law s apainst the Respondent.
the facts are apainst the Respondent, even the Cemmission's own Stafl Report is notin favar ol the Respondent's
"posiiion.” What morc is needed?
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Respondent will, it is fully apparent, resort to whatever excesses il destees and can "ge nway with”
while this matter is before the Commuission; it is preparcd 1o apparently wke, and use, whatever
uriprecedenied legal tactics it feels it can 10 continue to harass the Complainant for having the audacity,
fortitude, and the lemenity to object' to the outrageous and groundless refusal of the Respondent to merely
abide by its own ariff, ler alene to fumnish to the Complainant (i any ume) ANY taclual or legal reason why
it has manifesdy and consistently, alheir arbitrarily and cupriciously, consistently refused o provide a watver
of, (previously less than $2/month and now an meredible $2.49/moath). monthly charpes which the
Complainant has absolutely been entitled w have waived since Noavember 2003 pursuant (o airy readimgr of
G.ET. §6.12.0(E}

Respondent obviously intends to make a "tederal case™ ol the "delense” of Complamant's Coempliint
and 1o try to make an example of this Complamant who mcrely secks to have justice:  to persuede the
Cammission that the Respondent has acted improperly and contrary (o its own tanilT The Respondent seeks
to chastise a Complainant (and make an example of such Complaimant), who has had the will. stamina,
temcrity and the fortitude to challenge the Respondent-- a Respondent with unlimited tinancial resources,
cflective lobbyists, and a multitude of legal talent! All of this, despite the fact that the matler involves only
a small improper monthly charge for an unpublished telephone number erroncously charped since November
2003 when a dia terminal: a tax maching, has been used exclusively on a residential selephonce Iine and no
voice use hag been contemplated, or even used! TLappears to be the intention of the Respondent and ils cadre
of four learned counscl Lo make an example of this Complainant: the Respondent's "order ot the day"appcars
to be that anyone challenging the Respondent /i any way will be subjecied o voluminous and overwhel miny
pleadings and harassment! The Commission should conclude: Encugh is enough!

The Commission's Staff Repaort indicates that AT&T (merely) "disaprecs® that the tarilT exemplion
applies. Respondent is entitled o "disagree,” but it is not entitled 10 harass o Complainant with speculalive,
illusory and ctherial, fuclual mquires hat are totally unrelated (o the issues hofore ihe Conniission and are
sofely in the imagination of its attorneys! The ONLY issuc has been, and still is, a factual finding o be miic
by the Commission: I a fax machine a data terminaf? §0 105, then Complainant is entitled to relicl since
he has siated and attested, in swom statements, that his data werainal, to wit: fax machine, has been nsed with
his residential P.O.T.S. welephone line since November 2002 for non-voice commuimications. No voice use
of the line has oceurred sinee November 2003 to the present, He initially stated this 1o the Respondent
residenui] ofliee back in November 2003,

The Commission Staff docs not agree with AT&T: the Complainant docs mol agrree with ATT

Paragraph five of the Commission's Staff Report states and concludues:

"In this regard, the Staff recommends that
the Commission deternring that a facsimile
machine is a data terminal.” '

12 (by his filing af a formal complaint alier an informad complaint proved (mless).
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At the risk of repetition, G.E.T. Tanff, Sce. 6.12.6(1) is clear, simple, and straightforward. There
is no ambiguity as to its meaning i the mind of the Commission's own Statl or in the mind ol the
Complainant! Statutory interpretation proscribes that one not leek any further (than tire words ol the anft
(statute) il those words are unambiguous and the tariff (statute) is capable of being understood o ats lzee.
One who uses a "data terminal” where "no voicce usc is contomplated” is abselutely entitled 1o u waiver of
manthly charges for an unpublishicd residenual telephone number PERIOD! Nothing mote, nothing less!

The purposc of the Respondeat's Renawed Motion ta Compel is for no ather purposc than haragsment
and nothing more.” For cxample, in DRI, it seeks the name, address, and lelephone number ol the
Complaingnt. Nort only is this within the Respondent's own business und service records. but also, in
response to a Stafl data request inguity, the Respondent FURNISIIED this sawe information to the
Commission Staff® 1t was provided by Respondent's Donna Halwe, Arca Manager--Repulatory, off
SBC/ATT: (Request No. 1, RFI No. 1-16, page 2 of 1) ... "

Now, the Respondent punitively sceks, nevertheless, an order compelling the Complainant o
respond, inter-alia, to this same datu request requiring this same sformation 1o be Tumished by the
Complainant. despite the Respondent's mol only possessing it, but alsa having provided it 1o the

Commission Stafl? Without this information, fater-alic, Respondent incredibly “clmms ™ i cann respaond
to the Compluinant's Mution for Summary Judgment! Can you beal thar? Fuven the Respondent’s own
business and service records reflect, further, that the Complainant's residenual telephone line 15 1 Q
residential building that contains no offices und no businesses; the residence is «f least 1/2 mile from sny
business! Ry affidavit, the Complainant has staed that his stand-alone (ax machine has begn used for
personal, non-business taxes.

Such tactics on the part ol the Respondent are not only grossly unfair and n manitest bad faith, but
also are oppressive, reprehensible, and indefensible! Apain. once agin, 1L is obvious and apparent that the
Respondent has taken the low road, one of not seeking fegriimate discevery, but one which leads o the
castipation of the Complainant for having, the audacity, tenacity, will, and temenity w seck only what Lthe

Complainant has been, and 15, entitled to reccive, o witt a waiver of improper monthly unpublizhed churpes

" Sadly, the Commission does not provide for lmancial relief o 2 Complainant when a frivolous defense
is proffered (us in this case). by a telephonc utility, cven though it dues pravide Tor sanctions/rehiet” 1F a
Complainant files a frivolous complaini. Should not what applies to the gaose, also apply w the gander? “The
Missouri Public Service Commission shoutd act on this unfaimess ot the same lime that it consigders this case.

™ Subseguent to the Staff's disclosurc to the Complainunt that this same information, sonpht now to he
compelled by the Respondent, was previously furiished to the Staff’ by the Respondent, itselll it is the
Complainant's understanding that one of the Respondent's counsel expressed s swehsiortial displeasure to the
Cammission's St (( fur having disclosed this information to the Complainant! (Obviously. the disclosure ol (Ins
information to the Camplainant as to what inlormation Respondent (urnished w Snalf, wonld provide the
Complainant with the knowledge that any future demand by the Respontent [exactly like the current Roxpondit’s
Meortion o Compef], was patently oppressive, totalfy frivalous, in manifestly bad faath, and completely
disingenuous!)

0
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charged by the Respondent since November 2003 forward in accordance with G.LET. §6.12.0(12).

Additionally, the Respondent wishes 1o inquire in anc of is data requests whether the Complaint has
"access” to any other service for weice communication! There is not even a time frame sel forth in this data
request. Query: What conceivable difference would this make? Whether the answer is yes or no, such
cunnot "shed light on,” or "lesh out,” anything, et alone be reasonably culealated 1o lead to the discovery
of admissible evidenee! Whether the Complainant may use satellite voice communications, whether the
Complaint may usc the comer pay telephone, whether the Complainant may usc his pext doer neighbor's
residential (elephune, whether the Complainant may use computer voice over the Internet (VOIP) or a cell
phong belenging wa relative—how could any of this po:ssib]y change the irrelutable tact, and swore affidavir
allesting 1o the fact, that Complainant's P.OT.S, restdentiat line s used only, and exclusively. with a data
terminal and that not only has no voice use been "contemplated” since Nevember 2003, but ulso, there has
been NQ VOICE use of the line AT ANY TIME since the alorcsad dowe?

‘I'he Complainant has indicated, by sworn affidavit, that his P.O TS residential Tine has been utilized
with 1 stand-alone data terminal and it has been used excluxively for the transmission and reception ol dala
since November 2003, He has further sworn Lo the fact (although not relevant to G.ET, §6.12.6(¢)). that the
elephone line has never been used for business Taxes, just personal faxes, NOTHING 18 GOING TO
CHANGE THESE IRREFUTABLE FACTS! Nothing more will "shed hyht™ on, or "lesh oul.” these
absolutely and incontestible facts!

G.E.T. §6.12.6(c) REQUIRES NOTHING MORE that an orui statement by a lelephone cistomer
10 the telephene udlity tha! the customer uses the telephone line with a "dala terminal® und tha) "no vaice use
is contemplated.” 1t does not require the telephone customer to advise the color ol the data werminal. the

i

make, model, type, paper capacity, paper size, serial number. or the "nature”™” ol faxes that may he st or
received on the duts terminal. The affidavits of the Complainanl in ibis case conlirm the fact that the
Complainant has o fax machine and that it has been uscd cxclusively pn the Complainant's residential

P.OJUS, ling 1o the exclusion of any veice usc.

DR2. 1n the Complaint, the Complainant indicated ondy in u focinote: §1 ' Use (gencralivy ol cellulas
telephone scrviee by the Complainant {other than and NOT A1) afl/n Southwestern Bell Telephone
Company and al no time stating any exclusive use of cellular lelephone serviee), and others, has replaced
(eeneralhy) the need for any land-line based 'voice contemplaled” Ielephone service.” {emphasisiclarificaiion
added). The Complainant does not deny that over the years, he has "used" onc or more cell telephones ol
others for voice communications. So what? Also, fram time to time, the complainant has utilized o pay
tclephane for voice communications, 5o what? Turther, fram time to time, the Complanunt his utilized
other modalitics for voice communications, i.e. VOIP., So what:? SBC/ATAT cluims that it should not be

"forced (o accept” Complainant's foomofed statement that his veiee communication needs are met by a

L. .
' “I'he subject of onc of Respandent's data requests!

10
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“wircless telephone” (or other telephone service, te. pay telephone, etc.) SBU/ATT states: "mevely because
Mr. Mark makes the assertion,' it should not have to accept it!"” SBC/AT&T msists that it is enliled 1o
"eurraborate the ‘uniested claims' by the Complainant that his landbine welephone is not used for voice
purpases!'’ Just how is it going to contest or Lo "corroborute” these absolute and indisputable fucts? Tt can't,
but it s going 1o haruss the Complainant nevertheless! It further misrepresents what Complainant's foomiore
even stales: the Complainant's “use,” not ownership. not exclusive use, of ccll telephone service (at some
lime)! At no time did the Complainant say, contrary to what the Respondent now states and wishes the
Commission m believe, (3n its Renewed Morian), that Complainunt has 2 personal cell phone that he has used
excluvivedy for voice communications und therefore the Respondent is entitled w inquire so that it may "shed
light” on the issues! Complainant could wse for voiee communication, a pay wlephone, someonc’s olse’s eell
telephone,  satellitc voice ¢ommunication, internet cable telephone, YOIP, cte.--none ol Ihis could
conceivably lcad w the reavonable discovery of admissible cvidence!

For the Respondent to demand anything related (@ weice use unrclated to the telephone line in
question, i.e., someone ¢lse's welephone number, account, or some other method (ic. satelhile vowce
commenication. VOIP, eio), makes no sense, is non-sequitur, not legitimate, in bad fth, and muntiestly
unprecedented; such inquiry further is an invasive, intrusive, imelevimt, and immaterial data request which
should nol, and cannat, be condoned or sanctioned by the Commission. Such a data request could nol be
considered by amy sational, reasonable person Lo be "reasonably hkely to lead to the discovery ol admisviile
¢vidence!” Further. by aftidavit, the Complainani has already stated. cven though it is not required by
G.IL.T. $6.12.6 (L), thal his stand-alone fax machine has been used axcfisivefy lor personal, non-husiness,
use.

What could conccivably sutsly the Respondent? NOTHING! ‘the Kespondiont's Renewed
Mution o Compel avgues thal it requires a purporied wirglesy volee tefephone mumber, the account number.
the name of the provider, und the date the service was established or it camnot provide a "defense” 1o the
affidavits in support of Complainant's Motion for Summary Judgment! INCREDIBLED Lven it the
Respandent were 1o receive information about all other forms of communications vsed for veice by the
Complainant since November 2003, it STILL would be unable (o provide a "delense” 1o the indelensible!
11 $T11.L would be in no better position than it is right now! Ts it also going io demand every pay lelephone
and location of pay phones that the Complainant may have ever uscd? s it ulso poing o ask the same
information about a neighbor's lephone that the Complainant may have used? bs it also going 1o inquire

about the cellular serviee of a [riend or relative whose cellular tclephone Complamant may have vsed al some

" It appears that Respondent's four Jearned counsel believe that they are involved in uan auiomobile myury
case in which personal injury damages are sought! In such a case, the Plaimill miphe claim that the Prefendant’s
nepligence causcd $300,000 in permanent injuries and the Desendant might chum that the injories are valuerd at
only 5[100,000! Let's be real!

" AT&T's Combined Motion 10 Compet Responses ta Duta Requests . .
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time? s it also going o inquire about any YOIP that Complainant may have used” This dat request is overly
broad, invasive, puniive, invasive, patently ridiculous and incredibly absurd!  Further. in the FOOTNOTE
ol the Complainant's Complaint, the Complainant did nat indicate whose service or the lype ol service he mity
have used, or is using, or whether or not any account associated with the voice service was his or that of
another! Respondent did indicate in the Complainant's fooirrore, however, thal whatever alternalive voice
services werg/are/have been used, such was NOT that ol the Respondent!

At no time did Complainant ever indicate that he had a cellular telephone account with any provider,
(as if that would muke any dilference or not simee a [very gerreral] informational (only) statenment was made
in the faompr(e thust F(rop!(.’ ure u:aing aligrmative methads for voice communication these days including
cellular service. In the funtrote, once again, the Complainant also stated: any alternative use of  voice
communicalion by the Complainant was NOT utilizing any serviee provided by Respondent.
ATT/Southwestern Bell. Of what businicss or relevance or materinlity, therelore, is uny volire communicalion
of the Complainan,™ other than that which would apply, 1F ANY, (o the residential I"O.T'5. line used by
the Complainant solely with a fax machine in which there 15 no voice usc contemplated? All factual 1ssues
have been cleardy and decisively set forth affirmatively in the Complainant’'s affidavits in support. The Sl
hus aceepted the ireefutable facts without dispute or question, so should the Commission.

Query: Is the Commission going to now sanclion Respomdent's "broud and all-encompassing.
invasive brush” approach to discovery thaut aapehing the Respondent wunts, the Respondent shall receive on
discovery, no matter how immaterial, no matter how frrelevant. no matter how ridiculous and absurd, no
matler how private, no matter who is involved, no matter whether the Respondent already has the saime
information sought and has already even furnisiod it to Staff. and no matter what the invasion?  Aany
discovery must be reasonably calenlated 1w 1cad 10 the discovery of admissibfe evidenee!  Using Lhis
standard, other than that which was previously fumished by the Complainant in aflidavits and answers hled
subsequent to the Respondent's data requests, even if fumished by the Complainant, conld enaceivably he
reasonably calewlated 10 1ead o the discovery of admissible evidene!

Foomote #1 of the Complaint does not, and cannot, give rise 10 @ logitimete diseoviny requesi
relating Lo vaice communications that Complamant might ulilize and which is rorally unreluied to the
Complainant's SBC/ATT provided, telephone line wsed exctusivedy with u dula teerminal: - [ax machine,
Further, SBC/ATT's request for information about other voice telephone service at any other locarion, is also
immaterial and irrclevant and could rof poxsibly lead to the discovery of admissibfe cvidence, Whether the
Respendent has a summer home or other praperty with pon-SBC/ATT iclephone servicg, of what concaivalile
ur possihle relevance is this other than to invade the Complainant’s privacy and o harass the Complainant?
AT&T/SBC's data request, inrer-afia, is not reasenably calenlared w lcad wo the discovery of adiivyible
evidence and is not related IN ANY WAY to G.E.T, §6.12.6(F) und the Complainant's eatitlement to relicl

" Whether by pay wlephene, neighbor's land-line phane, neighbor's cell phane, VOIP, vie. Altol'the
aforesaid, il any, coufd be used lor voice communicarions.
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thereunder.,

DR3. Requests any emplayer of the Camplainant, dates of employment, title/position, job responsiblities,
and business address and business telephone number. This case is not 2 personal injury case! Onec agdin,
of what conceivable materiality, let alone relevinee, could this passibly be other than (or the sake of pure
harussment and the invasion of the Complamnant's privacy? What next, any employer’s lax iclephone number.
alurm terminal number, and what the Complainant has had for lunch each day since November 20037
Query: liow is the Complainant's job responsib:lities, if any, outside o one's home pang o have any elleet
whatsoever on the issue before the Commussion In this case: Wherther a fax machine is o data terminal? and
is o entitled to a waiver from non published charges i no voice use is comtenipiated aid there is NO voice
use on i residenrial tetephong fine=-all in accordance with GLE. T, §6.12.6(k)7 "The Commission's Stat| hus
appropriatcly and thoroughty addressed, discussed, and answered these sale and relevant issues now betore
the Commission.

DR4. This data request seeks to know aboul cempensation paid, il any, to the Complamant and whother the
Complainant provides services "o another” for compensation! INCREDIBLE! This dita request cannot
be topped? What next, the Complainant's shoe size? What next, the Complainant’s tax returns, ifany, for
the last five years? This is towally immaterial and irrelevant. private, privileged, and cannat reasonably. in
anyonc's mind, he reasonably calenlated to lead to the discovery ol adinissible evidence! Mtis "ol the wal i
Is this z personal inury casc The request s totally unreluted 1o the tarift at issuc or the facls supporting, the
Complainant's use ol a data lerminal, o wit: a fax machine, and the fact that the data terminal has been used
exclusively since November 2003 for data with no veice usc conlempluted und no voiee use, wlilized! (See,
Complainant's Affidavits in Support of his Motion for Summary Judgment, attached, once again. filvd
subxequent to the Respondent's propounding of this data request and the others herein indicated). Maybe such
requests might be jusiified in an automobile injury case in which the Plaintiff has lost time from work aad
desires campensation from a Defendant, but such a request is inconceivably related 1o ANYTHING

pertining to G.ET. §6.12.6(E)!

DRSS, This data request further attempts to harass and invade Complainant's privacy, once agam. The
Respondent wants to know, the nature/type of  messagey sent by and/or received by the Tax machine!”
WITAT CONCEIVABLE DIFFERENCE COULD THIS MAKE? Daocs the Kespunident wanl 10 Know whil
kind of pizza has been ordered by (ax? This is none of the Respondent's business! Tt is nonsense? 'The
Complainani has a residential telephone line. in a residential building with no husinesses or olfices cven
located in the building! The Complainant has verified. nevertheless, in his Aftidavits (again filed subscquent
to the propounding of this data requests and the others), that the use ol the fax machine has heen Tor
“personal, non-business use.” Why then is the Respondent now sceking wo compel answers to this datic request

secking che "nature/type™ of messages seal by and/or received by the fax machme?  FHven this question 1s

[3
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totally immaterial and irrelevant since the tariff, G.E. 1. 6.12.6(K), doues not make a dislinction between the
iype of data that a data terminal may transmit and receive--it requires only the wse of a data terminal, not
a disclosure as to the nature/type of messages (data) sent by and/or received on the daty lermunil! O what
business 1s it of the Respondent to know the nature/type of messages sent on the fax machine” What next,
production of Complainant's actual faxes sent and/or received? How could this make any dilference Lo the
Commission's decision and determination as to whether a fax machine is a data terminad, or is not a
data terminal? lew could the naturedtype of messuges sentreceived make any dilference to the fact that
the Complainant has swom, under oath, that only a daw terminal has been used on the Lehephone line in
question und that not only has no veice usc becn conterplated, but no voice usc has been utilized since

November 20038 Com'on, fellows, tets get real!

DRG. This data request apain is propounded by Respondent lor the sule purpose of the invasion ol the
Complainant's privacy and the Complainant's harassmenl--und for no ather reason! 10 seeks the "principal
purposes’ of messages originated by/or received by, the Compliinani's data terminal: fax machine. Was this
not asked in the aforcsaid DRS but in another way? “This was fully answered in the Complamant’s A lTidavil,
even though not relevant: "personal, non-business use!" The affidavits were incorporated by relerence in
the Complainant's answers to this data request. Yo, the Respondent now comes hetore this Commission and
moves [ar an Order fo Compel Compluinant to answer this data request (and all of the others): it requests
an order to require the Complainaat also to certify that such bas been done. and in the absence thereof,
Respondent wants the case against it dismissed! How oppressive can one get? 1id nol the Respondent even
read the Complaimant's atfidavits prior to the [iling ol i1s Mation 1o Compet? 10 would appear not! I the
Complainant had not objected to it and answered: "for ordering pepperoni pizzas and hamburger
sandwiches to be picked up subscquent to a faxed order, would this ussist Respondent i any wiy i the
Respondent's quest for anyehing w ry to refute the irrefutable lacts that the Complainant uscs, and has used,
a data terminal: a (ix machine, on his P.O.T.S. residentiul welephone line and thit it has notbeen used Jor
any voice communication since November 20037 Would a specific answer to this data request now cnable
the Respondent to respond to the Compluinunt's Musion four Swmmary Judgment and the irefntable facts sct

forth in the attached affidavils in support thereaf” Apain, tellows, Tel's get realt

DR?7 This request by the Respandent seeks to have "ull documents referring or relatng to the allegatons that
a fax machinc is a data erminal .. ." Such requires the production of the legal rescireh of the Complainant
and others: s "work product!”  Surcly the Respondent and its four learned counsel know that such
research is protected and privileged. The Commission's Staff Report, however, sets Torth, in addition, 1o
facwual findings, conclusions, and recommendations, some legul and factual aspects relating o this data
request. As any [irst year law student learns, work product is nat subject to be produced in any case!

Complainant’s ohjection to this data request was, and is on its face, well taken.
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DRS. Respondent wanis to know in this dalz request, the lype, model, purchase date. and serial number of
the Complainant's fax machine. This, as well as the color of the fax machine. the size of the paper i takes,
the price paid [or the machine, the name and address of the store wherc it was purchased, cle. is tutally
jmmaterial and irrelevant and cannot legitimately be reavorably calordated 1o lead 1o the discovery of
admissible evidence! Ts the answer to this data request going (o cnable the Respondent 1o refule the factuad
statement contained in the Complainant's swom affidavils, to wil: that Complainant's data terminal, 1o wil:
fax machine, has been attached to the P.O.T.S. residential line of the Complainant and smee November 2003,
there has been no voiee use contemplated or utilized on the line since thit date? Is the sanswer te this data
request going 1o cnable the Respondent to refute the fact that o data terminal can be, infer afia, 2 1ax
machine? Whether the fax machine is a Model A, B, C ar Model #0001 or #12002 and whether it has a
Serial #XYZ123 ar JCI21157 s not relevant or material and 15 not rewsonably caleutated lead (o the discavery

of aclmissifle evidence!

A fax machine is a fux maching iy a fux machine,
similarly, a rosc I & rose is d rose, #o marter wiar color,
no matter what xize are the petals, and no mareer how
long ity xtem wmay be!

Complainant is surprised that the Respondent did not also ask the color of the fax machine! Sueh
would be cqually as absurd as the requests posed in this data request! Would not this, 1oa, "shed

light" for the Respondent and allow it to "flesh oul” facts relating to Complainant's fax machine?

DR-Y This data request further attempts to egreviously invade the Complainant's privacy and that
of others. Whether the Complainant uses for veice communication, a pay teicphong, his neighhor's
phone, his neighbor's cell phone, satellite telephone service, VOIP, or any ccll phone scrvice,
whether the account is in his own name or the name of another, cannot be relevant or matenul. Even
an answer to this cannot be considered by anyonc 1o be reasonmably calewlated 1 lead to the
discavery of adimissible cvidence. In the fostnote 1o the Complainant, Complainant set forth that
any other alternative communication ksed was not that of SBC/ATT. Enough sind! Likewise, the
account number and "date of establishment” of veice communication(s) utilized, if any, is
unrcasonable, overly broad, not applicable, irrelovant, and immaterial. There can he ne question in
anyone’s mind that this information sought is not reasonably calewlated 10 1cad to the discovery of
admissible evidence. Onee again, the Complainant has ulready stated that voice communications
used. if any, is not fumished or provided by the Respondent, SBC/ATT, in any und all cascs. The
Complainanr, subsequent o the Respondent's data requests, provided, including incorparation by

referenee as il stated intheir entirety, two separate sworn affidavits including information that was

15
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not even material ar relevant.  No degree of invasion of privacy or harassmenl will ever satisfy the
Respondent, a Respondent that sceks, through power, intimidation," and unlimited financial and
lcgal resources, Lo repeatedly harass a lowly Missouri residential telephone customer merely hecause
the customer is eatirled 1o receive, but has not received, what the tanilf, GITT 0.12.6(1). provides and
requires Respondent to do, to wit: provide a waiver of any monthly service fee for a non-published number
if a "data terminal” is used und “no voice use 15 contemplated!”  The Staff has concluded that the
Complainant has provide acceptable responses in his sworn affidavits. Even the Staff fras properly
concluded that nothing will upparendy satisfy the Respendens; the Complainan agrees with the Staff 's
finding in this regard and the Commission should.

The sine gua non is that cven the Respondent recifly admils thal the only issus s one of
interpretation, it any, as to what constitutes a “data lerminal!™  On January 31 2006. Mimi 3. Maclonald,
Senior Counsel lor the Respondent, wrole to Complainant. (Exhibit C). In her letter, she confinmed (hal the
interpretation and application of the tariff is the enly issuc involved: she Tals to recite any nther factuad ivsue
applicuble or required. No mention is made of ANY faclual question 1o be determined by Respondent's

Senior Legal Counscl:

"Southwestern Belf Tetephone LP dib/a ATT&T Missourt
(A& T Missouri) continues to believe that the variffis
heing interpreted and applied correctly, (by Respondent).
Section 6.12.6(E) does not provide for the waiver of the charge
[or residential non-published service when o cnstomer fnrtenely
o use the line for either internes or fresimile purposes.”
(emphasis added).

Respondent's Senior Lepal Counsel's Jetter constitutes an - Admixsion agaimst IHeresis, Nevertheless,
the Complainant fully responded to all of Respandent's daw requests with answers or objcections. When
objections were set forth. detaifs of the objections were indicated. All of the Complamani's vhjections were
meritorious and are entitled w be sustained. None of the data requests © which Complumunt ohjected can
be overruled il the applicable legal standard is used for consideration. to wit: is the data request reasonubly
colentated 10 lead to the discovery of admivsible evidence. In BACH case, the Commission shotld answer:
NO! Respondent would like to have the Commission behieve that the standard should be whether or nutun
answer will "shed light" on the issucs or will allow the Respondent 1o "flesh out” facts! such an ctherial and
illusory "standard” is onfy in the mind of the Respondent's counscl! Such 1= NOT the legal standard
applicable and which must be apphed.

‘The Respondent's Data Requesis were filed prior fo the submission of Complainant’s /ivo swom
alTidavits Mled in support of Complainant’s Motion for Summary Judgment. All relevant and malerial
answers are contained within these affidavits and in the answers provided by the Complunant o

Respondent's data requests, 1t would appear that the Respondent has simply {hiled o read, und/or consider,

" 1.1, stating it intends o ke the Complainant's depesnion alter the Commission tules on ity Renwwad
Motion 10 Campel . ..

16
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the aftidavits, inter-alia, before filing its Kenewed Motion (o Campel. Otherwise, it must he ussamed that
the current Rexpondent’s Renewed Motion to Compel bus been filed in manifestly had fuith. Further, for the
Respondent 1o now seck to compel information that the Respondent has/has had in its own care. custody.
passession and control, and IRREFUTABLY. has alse tumnished to the StafT beiore fihmyg its KHenewed
Motion, 1s reprchensible and unpardonable, This constitules shear and unadulterated harassment!

if this Commussion were Lo placate the Respondent and te grant, in whole ar i any part. any aspect
of the Respondent’s Renewed Motioa, in light of all the circumstances and lacts set forth hereinabove a nd in
the record, in light ol its own Staff Report's findings, conclusions, and reconumendations. and mn light of the
patently oppressive and punitive tactics that are obviously being utilized by the Respendent in bad faith
against the Complainant {including, but not limited to, matcrial misstatements in ils Motion, the cmission
of exsential facts, the present attemnpt to demand and try 1o compel. information which it irrefutahbly wlready
has in its care, custody, posscssion and conwrol and hus afread) Turnished it to Stdl], such would be, and
constilute, a judicial travesty.

Anything further would only allow and vondong further hurassment by the Respondent mcluding the
invasion of the Complamant’s privaey in reterbution for his having the temerity. fortiiude. sind audacily
desire merely, (in relevant part and substanually), a refund of past improper monthly charges charecd by Lhe
Respondent for unpublished telephone service since November 1, 2003 to the present and @ waiver of such
unpublished line service charges in the future--that is, if the Respondent does not cventually throw up his
hands, cancel his local service with Respondent, and subscribe to another locil service provider (and, in the
process, eeceive a 10% discount--far more than the mynthly unpublished charge at issac in thiy case)!

Exhibit (C), a letter from the Respondent's own Senior Lepal Counsel states that "A'T&T Missouri,
continues o value your business* Complainant would hate to think what kind of treatment he would receive
il the Respondent DID NOT value his business!

Refore even considering the Respondent's Renewed Medion, the Commiss:on should consider the
fact that the Respondent is guilty of fachies--it has come before this Commission with its Renewed Motion
to Compe! with unclean hands! The Complainant propounded data requests to the Respondent and instead
ol providing answers to all such data requests, Respondent respondud only with what it would. and would
not answer! (Presumably in the futurc). The Complumunt hus received nothing further from the Respondent!

"Iy order to scck justice, one must do justice. Tt poes without saying that courts, as well as
administrative law judges, have denied any consideration for any "alleped” reliel sought by amy party that
hus nol done justice to the opposing party--in this casc, Respondent has oafy indicated ta the Complainant
what it would. and would not, answer--thercafier, Compluinant received nothing! - Since Respondent has not

"done justice,” any relicl requested should not even be considered on its Jace by ihe Commission!

CONCLUSION:

1. Respondent now comes before the Commission with its Renewed Motion to Compet with uncleas flunds,
ter wit- laches. It is not entitled to any consideration, in any and all events, by the Conwnission ol its Renewed

Motion. The Respondent's Renewed Motion o Compel should be summarily denied.
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2. Notwithstanding the aforesaid, the Complainant has provided [ull and completc responses to the data
requests of the Respondent consisting of answers and objections. Further, subsequent to the propounding
of the Respondent's data requests, the Complainant filed two separate swomn affidavits (copies attached to
this pleading), which were incorporated by reference in the Complainant's answers. The objections sct forth
by the Complainant to certain data rcquests were proper and well-founded. The information now sought by
the Respondent relating to the objections, is immaterial, irrelevant, an invasion of privacy. privileged,
consists of work product, is s¢t forth for harassment only, is already in the possession of the Respondent (and
fumished by the Respondent, itself, o the Staff), and is not reasonably calculated to lead to the discovery
of admissible cvidence. No reasonabie interpretation of the tariff in question, 1o wit: G.E.T. §6.12.6(L),
could conclude, as did the Commission's own professional Staff in this case, that any {urther "facts" could
possibly make any difference or could change the StalTs recormmendation or could possibly be justified. No
further fishing expeditions by the Respondent, a Respondent desperatefy sceking any contradictory facts
(which do not exist), could possibly placate or satisfy the Respondent!

1. Any further permission by the Commission 10 ¢nable the Respondent to continue to harass the
Complainant, i.e., the Respondent's outnght and unmitigatcd threart to take the deposition of the Complainant
after Respondent's Renewed Motion to Compel 13 decided by the Commission, would be outrageous,
unreasonable, unjustificd, snd would enable the Respondent to turther try to intimate the Complamant mio
withdrawing, or unf2irly and inequitably settling, this case. The Commission should not, and must not allow,
sanction, condone, or permii this unscrupulous and bad-faith tactic; 1t should now bar and terminate any
further "discovery” in this casc.

4, The "claim" of Respondent that it "needs” anything to which thc Complamant has properly and reasonably
objceted, is rivolous, made in bad faith, and is totally without merit. Respondent has no facts to oppose the
irrefutable facts swom to by the Complainant. The Complainant has used the residential telephone linc m
question solely with a data terminal: a fax machine. Since November 2003, the residential telephone line
has not been used for voice communication in any way. PERIOD! No further "discovery” will change or
modify these matcrial, fundamential. and irrefutable facts--no matter how much longer the Respondent is
allowed and permitted to harass the Complainant with renewed motions like the one filed. The Commission
should not 1wlerate false representations by the Respondeny, i.¢., on the first page of the Respondent’s
Renewed Motion to Compel: "Complainant still refuses to respond 1o virtually any of them (thc duta
requests), and that without answers 1o the data requests objecied to, it cannot provide a 'defensc’ to the facts
provided by the Complainant . . . Ariuendo, even if the Respondent had pravided answers to cach and cvery
data request propounded (but herelofore objected to by the Complainant), Respondent could still not provide
a "defense" to the irrefutable facts sworn to by the Complainant!

For the Commission to allow this Respondent to continuc (o altempt to invade the privacy of the
Complainant (and potentially others), with tota)ly immaterial and invasive, let alone irrelevant and overly
broad, data rcquesis. would be reprehensible. Even the Commission's own Stafl states that it doey not know
what proof could be further offered by the Complainant! The Respondent ADMITS (against its own

18
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interests and by its own Senior Counsel), that THE issuc in this casc i3 the tariff's interpretation. Nowhere
in the letter from its SENJOR LEGAL COUNSEL i Missouri, Mimi B. MacDonald, does she raise ANY
issuc of MATERIAL FACT, or even immaterial fact, that is not already known! No letter, mnemo, or
communication of the Respondent from November 2003 onward has ever raiscd any factual issuc other ihan
the fact that the Respondent "does not agrec” with the interpretation of G.E.T. §6.12.6(E)!

The Respondent convenicntly fails 10 indicatc in 1ts Motion that [T furnished to the Staff the very
same informarion that it now sceks to compel from the Complainant, This is harassment and demonstrates
bad faith. The fact that the Respondent's counsel was "very unhappy™ with the fact that the Staff provided
this information io the Complainant, buttresses and supports the fact that the Respondent merely now secks
1o harass, and nothing more! Why clsc would it scck to compel, inter-aliu, answers to o data request that it
not only has, but has also provided to the Commussion's Stafl?

As if all of the foregoing, avtached exhibits, admission of the Respondent's own Senior Legal
Counsel, etc. were not cnough for the Commission to summarily deny the Respondent's Renewed Motion to
Compel, the Commission should be aware that the Complainant filed u certification with the Commuission of
the propounding of the Complainani's data requests directed to the Respondent. As of this dare, although
Respondent indicated the information that it would and would not provide, Complainant has failed to receive
anything further from the Respondent! Complainant comes before this Commission with unclean hands
and is guilty of laches. It is not cntitled 10 ¢ven ANY consideration of its Morion.

COMPLAINANT'S PRAYER FOR RELIEF

Wherefore, Complainant respectfully prays that the Commission:

1. Deny Respondent’s Renewed Mofion to Compel Responses to Dute Requests on the grounds of laches:
the Respondent has failed to provide to Complnin;mt with answers 10 any of the Complainant's data requcsts
propounded by the Complainant. Complainant has failed to receive any answers as of the date of filing of
this pleading. Respondent now comes before the Commission seeking relief, after having failed, tself, to
do justice, to wit: 1o provide answers to Complainant's data requests.  As such, under the Doetrine of
Laches, itis not entitled to ANY consideration of any request for "alleged” relief by the Commission because
it has cotne before this Commission with "unclean hands.” To receive justice, the Respondent must do

Justice!

2. Deny Respondent's Renewed Motion to Compel, aliernarively [notwithstanding the aforesaid), because
the Complainant has fully responded with answers as well as rcasonable, appropriate, and applicable
objcctions to dara requests propounded that are not reusonably calculated to lead to the discovery of
admissible evidence. When the Commission congiders the Complainant's objecﬁuns set forth to pariculer data
requests in addition ta considering the two affidavits of the Complainant incorporaicd by telerence in the
Complainant's answers (subsequently filed after the Respondent's original data requests were made), the
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Commission’s ruling should be clear.

3. Consider and review its own Staff Report and the Report’s [indings, recommendations, and conclusions
that no issue of fact would make any difference to its fmdings, conclusions, and recommendations that the
Complainani is cntitled to relief on Issue #1 and #3. Thereafter, the Commission should, in addition te
denying Respondent’s Renewed Morion 1o Comped, now, without any further pleading, either insrantur
consider and decide Complainant's Motion for Summary Judgment (since there is NO ISSUE of material fact
to be deicrmined), and sustain it, or, m licu thereof, the Commission should provide no more than seven (7)
days (uniil on or before August 29, 2006), for the Respondent to f1lg, if it yo desires, any counter-affidavits
in opposition to Compluinant's affidavits, affirmatively demonstrating that there are material issue of fact yct
io be decided. Al the expiration of the aforesaid scven (7) days, the Commission should then rule on the
Complainant's Motion for Summary Judgment without further delay.

4. Terminate all further discovery in this case, effective immediately. The Commission should further find
that no further discovery would have any reasonable likelihvod that it will lead to the discovery of adnmisyible
evidence. Any further propounding of data roquests or Respondent's threat of a deposition of the
Complainant, would serve no uscful purpose other than to harass the Complainant.

_ch:ectfully,
T

Complainant

Copits faxed 1o the Pablic Service Commission,
CGeneral Counsel's Ofice, $71-751.9245,;

Lewis R. Mills, Je., Oflice of Public Counsel.
5£73-151-5582, and mailed 1o the Aromeys for
AT& ! Missouri, Respondent,,

3029 CGruvos View CL #C
81. Louis, Missouri 63123
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BEFORE THE MISSOURI PURL1C SERVICE COMMISSION

STATE OF MISSOURY

R. Mark, )
Complainant }

v, j Canse No, TC-2006-0354
: }
ATT 2%/a SBC wkia Sauthwestern )]
Bzl Telephane Company, 1
Resperdent 3

COMPLAINANT'S RESPONSES TO RESPONDENT'S
DATA REQUESTS INCLUDING ORJECTIONS THERETO

Comes now Complainan; with Complamant's Re:ponses o Respordanty Dard Feguess
inzludizg Objections parsuznl ta 4 CER 240-2. 050{2) (hereto, and slates:

INate 81: The Respondent’s data requests weze mrepounded prior 10 the affidavilisepplemental
affidavics filed by e Complainaut. Such are ineorpo:zled by reference s if siaed in dheir exvicery

Wote #2: The applicable wiiff a1 isvae in this case mandetes 1581 thee 5 00 Ionethly wilisied
lelephone service charge:

"G, 12.6(Ep: When 2 customer who har senvice nkich

fmvelyes daa ferminals where there is pe voice wie

comtemplated "

The ariff scts forth omby tho roquirexen;s,

Ao A data teroenal
B. No voice nse contemplaled

Note #3; The Respondent had adadtzed (Gat the oxfy issus 33 whether s fax machine is2 dstg

vrenal end nak one of a% (ssue of fast!

Fhe applicable Lenff does wol seguize 8 tel=phone rustozer Lo sats what, if eny, altorrative
eleshonie voite service, 15, O trzay be wlized by 8 tustomer; it dosr wo) yoquire 4 model or s2:,a)
pumbers of the dats tegpion, it does Dof Tequire e fps and nature of the nahuse o7 the dais comveyed
cher The idala icrming), and 11 daes net tedniic porsona) infermeton relpted & the incomes, nie, eic, of ks
telephane customes. [ a2l it cequires ne other cuslomer requirenyents olber than 4 and B, aforesad,
in erdes for 3 custorues W be enlilied 1o 3 wajver o f the monihly uppubiisked service charge i

vdance wity ths apove-2ndicalad (2nifi

P

LNy

DR} The name, £ddrass, &nd 1eleplione mamber of C22 compleinant v ool onliy witheq the
tecords of the Respondent, b the Respandert he s sddbitionslly firnishesd this informz oo reqursted 1o

) &7

doe SugiT inresponise to the Sef's data request of the R espond=t, Caraplaingns ohjects o this data
e aspropousded by the Respondent salely for (e pupose of ypermissble Farsssmen:,

MRY. Ths das1eques| requeek ey oifior 2z phone service at any other location of
Coemplainant. Comoleinan? a¥/ecls o ruck ss brizp totally Trelovant and dnpnatecial and wn invasion of
privacy; £his daea reyuesi, fmber, is nat reazomably calculated (o lead Lo the d-sepiery of aZmyssible
evidence and is ot related (o sny way 5o the eppticable wariff and the Comglainnrrs entilement 10 the
waives based og the wse of & Jara sarming) and Aon-vGice use covempizied af the P.OT.S. Fuher, rne
Eeuld ueziize, with permission, the telephrne smvice o f anocier customer sl alir Jacation(s) and
Therefore suth dats request is o verly droed end amNgugss. Incaporated by yeference, faher, ere the
alldavi=s of tie Complainant previuely Fled g5 if gtaled @ (oir ensrery hereir.

DR3 Requests any emplayment of the Cozpluirznt, dales of employnent, tdapasicnn, ju's
resporsibilizes, and busicess nddress and businass 18l eplose number, Complainact chjees to tis DR
1N hat such 15 okey relevazt and Imratesal, constituies an myasion of privesy, i=d 15 Lol reasnna by
caoriated Lo lead to the discovery el simissible evidence. Ths iz oota pecsonal Iy ay Juw gt
Further, such dala vequest is ool celaied, reasonzbly oo ndnerwise, Lo the ridf & issue and 15 3et farth
salely fo: the purpase of harussmect.

DR 4 Requeets whether or pot the Complainant bas previded secvices "to ancther” fos
COTpsaton 1m0 then en employes'emplayee relatips shiz (i.e., mdepeadent consecor} and if 5o,
ezch yueh nocasion, came of (e servizes, patuce of the Services provided, iy sizesr address pzd businzss
t2depome nuper This is sotally firelevan, unwalerial, an ipvasion of prisasy, is nol reastmehly
calzulazed b Jag to {he discovery of sdmisailile evdence, is 1Tore' ated 1o the _,ﬁm.:,m._, is¢1s, and is
Fropeunded salely for the purpose of harsssment, Addiliorally, ncorperaied by releremce ars the
s{fidsvils fled by e Complainens subreguznt 4 the Respondeal's propocnding of dus dasa regisst.
Wikt waiving any chjecdon. the Complaizant respends: KO Compleinant Las proviced o sendars
to g er for compernsatine!

DR § Requests the rance.type of "mesuges seml by edior received by the fax machine”
(whethis: of not Ge messages sent were in coptecton B2t some burmess enierprise end whether o no'
e faxes were pereona! in patoe, if consected to & business ecterprize, # Tegued s ipade i this DE La
i3em1ily the comperies, extites, relatinzshop. ebe. Response: he werik 5 issur, 6,12 BE), does nol
oGy m.un & discioture by B & stomer 25 19 the raricular conlend of faxes sewl audior resejved by 8 diza
werminal This dota tequest 5z imelevarl, immalrisl, an invasion of prvasy, and nal reaschably
salzulzted to ths disrovery of ade=iseble svidence. Incorporeted kercin are the sMidz +jis of the
Complainant relates ta the nom.businass nse {persana) use) of the Conglainent's fux maskipe Salizct iy
zard otjecliony, a5 & caled wy the affidavrs fled, faxes sent'recerved by Complainay ere prignnal noa-

hasiness, inpeture,
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DR 6 Requests whethzr the “principa) prrpose of messages™ onginsled by andier sezcived by the
131 machine is business or persenal. The tariflat iszue does ael speeify busieess &1 persazal and wozh
datataquest is izvelevant and immalerial. Additionally, incorpoeated by raterence are die Complamarn's
affidavits filed subsequent 1o Bis Jaia request. Subject 1o the aforesand ohjectons, as indicated in the
alovesaid atfidavis wnd m DRS, the response is: persenzl, noe-basiness use.

DR 7 Requesys "all docarzenls refeing erreletag i e allzgation thay 2 fax mashing i3 a Sara
terminal [or the reception end/ar tram syssien of dola where ne voice Lse is conmempiazd” Thiz Alrge3

"data request” requises the discloswe of legal research snd is protected as Cormplaigant's work prodiect,
T

" Any decumenis foumd firough research, therefore, are prot=cted frors diseloswrs. Respondent hes o

egual ppoportunity o vescarch this request.  Tncorporated by reference, as it stated in its euticety heseiz, is
lhe Comatission's Staff Repart filed on arabact hme 32, 2006, carseclly and appropriately no:n_r_udq
that a fax machine iy o darz terminal and setting forth tie reasons {37 such censlusion. Also,
incarporated by refercace 5 1he [ilinois U8, Pispriet Coart legal cass previsushy cied by tic

8

Resperifully,

Camplainant

Ay 21, 10606

Cammplamant tg the Commission
> » L5 Criooiy e.....lg "

w«
BR §. Requests type, mede], puschase date, and seral nuoeber of e fax machine of rhe

Complamanl. This Jala request is Trelevent ard im=awterial. The eriif at issue daes rol require that

suich e provided (o Lhe Respandent w order Sor a izleplione custnmer ta receive a wiiv 2 af ote mosuhly

nen-published eharee. The model alumber 13 fralevast and imeyisserial, Further objection is that this deta

reguest will nal Jead o che discevary of admissible evidenve, Subject io the sfocesaid ohicctions, the

purcligse date and serial rumber ure unkngwa. The rype of the suaching 13 a sand-aloze waching for ghe
1eceptionitransmission ol daa, co wik: faves.

DR $. Kequesis e telephone nerber, srconl number, celluler previder and the date on wich
service was cstablished with regard. ia Foomete 2 of the Compiaint. Feornarz #1 of the Complaans
mdicaied that:

“Use of cel leicphone semvice (other than and NOT

ATT o’kfa SBC ak/a Scuthwestern Bel) elephone

Company) by Complainant end orhery, bas repliaced tee peed

for any land-line based voice conterzplated serviae "
[emphasis added)

Cata request DR & i5 overly brosd and smbiguows. Celluolar servics utilized, il any. by Complaizang 13
invelavant and rrarerig]. Purthey, such tee, i€ any, could be tarough the accoust of szedher persan, sich
i3, 2nd would be further, en invasien of pnvacy of such ather eccoual halder. Any cel2'ar service, 1 f ey
clilized by Corppiainany 15 not foraished by & Respoedent.  [aformart:on ceiated, f any, w0 exy oti o
peron's sccount is private cad confidential and will nol be fucished; such (s irelzvast and wrmaterial in
any % &y applicable to the particudar tarfiT at is;ue. The informatien sought in s data requcst is agt
reascnably caloulaled to lead to the discaovery of sdmissible evidence, Further, the aforemeanticresd was
indicated in o footnote and spezks m eeneralities of common knowliedge rather than speciis alla 3aticns
agaimisl the Respandert. The foormore isfeas informaleig Jr natwre. The [ootnote states ...m;unm?.
accepted and comman Inosdadge of the public end is lo 12"ty inapplicakie (o the specdis Sl 2t trsue,
wit; whether or nat the Complaings: utitizes 2 J21a termainay end whethzr or nat "pa voio= use (s
sonzernplated by Complaimsny with regard W Complainent's P.OT.8. Furber, incarrorated by
reference 25 iF slated hegein 2re Complanant's afhidavies related to the Complainan's ﬁ_mﬁ tefnal 2nd

A
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of Missori 3

LDunty of 51, Lo ]

AFNDAVYIT GF COMPLATNANT
R.MARK

Cormes now the 1z dersigned alfiant amd wnder onch rposey gl sates,
| Tha! T ez ke Complzirant in Case Wa, TC-2006-02254.

2. Thar 1 suhseribe w, and pay for, ap 1pablisbed readzanial pluin, opdiuery, wieglhare

sarice (PO T.8) lize o the Responduct exd have done 5o au well oyverz decade

3. That the rasidentel telaphore Une which i fre sutect of 2 Compliint bas beip vsud

exolusively for the reception of deta (moz-voice) commrscatan sizee 0o o Tefae Novemine: |

20433,

4, Thst =is F.OT .S, lice has never been "lied wahh & fampaer af any twos frox
Mevember 1, 2003 tarou gh the preseni.

for

5.That a2 P O.T.5. Lire wich is the suttjecs of the Complain) Gas nol beep used
yoicr camminication sirce November 1, 2003
5. That cr ur 2bovt Navember [, 2003, T advized the Repoudeat’s Tecreseaiatie o

discnatgie the charge Tor non-pablished szovice sipee the bizs was bexng, and wexkd bz used
hencefenth, exciusively for the racepSon ofdma with 3 fax wackivs—id thl no further vulis

comunicazon way conrermplated,

7. That the uspubiiched telznhare PLOT.S, tine Las been wsad otely with 4 stand-alogs fax

ackine for the recepinarazacussion of dsla sl 21l times sizce Noversver 3, 2003,

T e
3. Thai the Respondent, wishorr previdng ey ressun o1 justificacio, wizzther fezal n.u/f-\
2032l Ras conticued o chargs womhiy chargs for noo-pubtiched semize since Novenbes 1,

Z0G3,

L. Tretd paid soch typoh) shed monthly charges for che afaszsaid POT 8. Ine, over
objeedon, Ip ordes Lo aveid disconnacton nfhe relephane szsvics wnd o crder 1o conimue 1o
bave e 1edephoge Lae wopoblished., :

10, Flaas Respaneat er its Creneral Counsed Mo-ES, was advised Ip wrilrg o3 two
separa'e oczasions since Naverrber 1, U003 of the facis applzatie, Lot o uo aval

11, That despitc Complaman:'s Te0esT, 52 aSoreseiil Resnaadert s Geperal Coase)
Cailled and refused 13 provide #y lzga) o fastual reasen why Respendert swasid a0, ard refused
Lo, cotnply with G.ET. & 12.8(E) and to direcs - montaly chaeges for Compleivan's nog-
published PO.T.S. be teerizarad god that the Complaiur be refirded sracited ol ararss pad
siore Novenibes 1, 2003 o7 aertlly pon-publish = szevice, )

12. Trar the vndersignad Cemp' zint verly believes thar the anfizas of 2¢ Responten: in
rhis e Lave been, eod wie, eppreasive, Witdl, wamtan, o i) 23 el it uses i
svewlielnaizg Praocia), o “hying. and other coasideratle tescurees aed powar o dshtenaiely
disregsrd ard 10 blstant by ignoce Misso Pubkr §ervica Conrnisdon's Grepr 4 Fackange
Tand, without lezal o5 factoal jestiaennan and with uler 1y, with: the capeetsass that ro
eesneved telephoae Wbkt raserssr will eves eced azd | wear ke ctogdsrmble Sws, rouble, snd
ExpEnze required <o file a formia!l complaing with ts Commizsion ars 0 ask for Comurisson
resolutian in view of the fact thar there Appears o beno penaly wader any CS R fortae
arbiary o oy delberte aad willfil fcfusal of & Meysposd repataced wilicy Suﬁ_ o widy 32
Rossiri Pebli Senvice's Geaerst Fxrhasge Tans).

13. That the nouu.ur;n..h s Complacnl i hesehy (tearperaed by tefreace avif ploted iz
iis extirery herein. Thnt 21 Fae)s stated in e Corrpls ol ere true a9 corsael b e Yast of F_,.

Conplananls knawiedge, icfyasnan and belcl




Ly

4

a
Sohsenbad snd swomn %o befi:
e 30 this 230 day nf Max, 757

&

@ /87

w My COTITISS.0 exnpires:

iry

B

- /5

jo N

[1+]

©

=

2

<

|
|

£
33,

Ceaplaiaan s iy

- Missaen ¥
Y ous.

ALty of e, Lews )

FLPPLEMENTAL
AFFIDAVIT OF COMPLALNANT

R MARK, YN SUPPORT OF COMPLAINANY'S
MOTION FOR SUMMARY JUDGMENT

Comes 20w the usdersigond afiant and aiter beicg dualy swom, uader catk, depases a5

siates;
1. That I pn the Cormplzivest iz Cace Ko, TC-I008-G3254.
2. Thl taz 4312 teaming) vsed frem Movemher 1, 2000 o0 e presert oo e 7.0 TS,

residenziel Bne which is the sebject af G Conglaint bus 207 beenr nsed by the Coraplair st 1
(ke conduscon of ay business sataryise axd havs heqy peivaaal ln nstise.

2. Fhel the pntersigoed Cornplairay bas camed na income oz the wsr el said fax

cucline it any busiaess enterprise.

: .\,w\

Corrlgizan At

Sabserihed and reron ta Before
e on s 37 dey of Juce, 2008,

lﬁ%ﬁ«vﬁ(

My COmmIriasion enpires.

SHIRLEY HERSHBARGER
Makery Pade: - N2invy Saei
STATE Of MISSOLAI
B fous Coury

Wy Comristion Exou ek Moy, £ 2007
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s Mirni 6. M o d ATRT Missc:uri (EJ
; imi B. MacHana :
w at&t ' Serlar Counsal — Missaur] One 58C Center

\ :f Room 3510

st Louis, MO 63101
914.235.4094 Phane
314-247-0014 Fax
mimi.macdonatdatt.cam

January 31, 2006

Inre:  Section 6.12.6(E) of Soulhwestern Bell Telephone, L.P., d/b/a AT&T Missouri's
General Exchange Tariff

Dear Mr, Mark:

| am in receipt of your Offer of Settlement, dated January 21, 2006.

Enclosed please find a ietter dated January 2B, 2004, from Paul G. Lane, General Counsel-MC/KS 10
you regarding this same subject matter. Southwestern Bell Telephone, L.P., d/b/a AT&T Missoun
(“AT&T Missouri") continues to believe that the tariff is being interpreted and applied correctly.

Section 6.12.6(E) does not provide for the waiver of the charge for residence non-published service
when a customer intends to use the line for either internet or facsimile purposes.

AT&T Missouri coniinues to value your business. | am sorry that we don't agree on this issue.
Please kindly direct any fuiure correspondence regarding this issue to me. Thank you in advance.

very truly yours,
Mirmi 8. MaeDonald

Enclosure
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