BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of Liberty Utilities (Missouri ) ile No. WR-2018-0170
Water) LLC’s Application for a Rate Increase. ) SR-2018-0171

INITIAL BRIEF OF SILVERL EAF RESORTS, INC. AND
ORANGE LAKE COUNTRY CLUB, INC.

Introduction

In virtually every way, Algonquin Power & Utilitie<orp. has treated its Missouri water
company and its Missouri customers wibenign negligence This is reflected in Liberty
Utilities (Missouri Water)'s ("LU-MW") customer sdce! the way the company keeps its books
in violation of Missouri law’ and the managerial delinquency with which LU-MWé Hailed to
request a rate increase in nearly ten years reguii rate-shock for its Missouri customérs.
Only the Public Service Commission of the Statéafsouri has the authority to send a clear
signal to Oakville, Canada that the consequencéki®iegligence to Missouri rate-payers are

not benign and will not be tolerated.

Background

On December 15, 2017 LU-MW filed a letter requasptanrate increase under 4 CSR
240-3.050, the Small Utility Rate Case Procedug@JRP"). The letter asked for "an increase of

995,844 in annual water system operating revenndsaa increase of $196,617 in its annual

! Exhibit No. 401, Direct Testimony, Don Allsburyxiibit 111, Surrebuttal Testimony, Dana
Parish; Exhibit 112, Rebuttal Testimony, David Roos
2 Exhibit No. 105, Direct Testimony, Paul Harrisai3-18.
3 Exhibit No. 302, Rebuttal, William Stannard, 25:1&; Exhibit 106, Rebuttal Testimony, Paul
Harrison, 3:13-16 (explaining Staff's recommendafar a five year normalization of rate case
expense "based upon an analysis of how often lyilkdtilities has filed for rate increase over the
past several years. It has been seven to eleves s®ae any component of Liberty Utilities
water and sewer systems has had a rate increase.")
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sewer system operating revenues was for both matbsewer revenue$.'U-MW did not file

a tariff or direct testimony explaining or justifig the increase.

On December 19, 2017 Staff of the Missouri Pubgevig®e Commission ("Staff") filed a
"Small Utility Rate Case Timeline" which set fortarious procedural benchmarks established
under the SURP. On January 17, 2018, Silverleabfes$nc. and Orange Lake Country Club,
Inc. ("Silverleaf") filed an application to intemre in the case and on January 29, 2018 the

application for intervention was granted by the @assion.

On February 8, 2018 Silverleaf filed its "Motion Rismiss, or in the Alternative, To
Order Liberty Utilities (Missouri Water), LLC to I a Tariff Pursuant to Section
393.140(11)("Motion to Dismiss or File a Tariff'ln the Motion to Dismiss or File a Tariff,
Silverleaf arguedinter alia that LU-MW was not a small utility and that its mber of
"customers" should be determined by the numbereatl-use customers” or those financially
responsible that benefit from the utility serviche Motion to Dismiss or File a Tariff also
explained Silverleaf's concern that the SURP régulawould fail to protect Silverleaf's due

process rights given the corporate structure angabsize of LU-MW?°

Finally, by applying this consistent and inclustefinition of "customer"
the Commission will prevent serious violations lué lue process rights of
these 36,686 property owners and customers. Bedhes&URP both
expedites and eliminates many of the due

process safeguards provided by a general rate tase&6,686 property
owners and utility customers affected are in suitsth jeopardy, as
Liberty Utilities attempts to negotiate a rate gmse with Staff outside of

* Request for Increase Letter, filed December 12720
® See Motion to Dismiss or File a Tariff, 8-9.
® Motion to Dismiss or File a Tariff, 3-4, 7, 18ge alspBrief of Orange Lake Country Club,
Inc. and Silverleaf Resorts, Inc. on Timeshare Owas Customers of Liberty Utilities
("Silverleaf Customer Brief").
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the transparent process and lawful burdens of gromfided by a general
rate case.

The Commission denied Silverleaf's Motion to Dissvos File a Tariff on April 4, 2018
explaining that in order to be a "customer" one s "directly financially responsible to the
utility."

On April 3, 2018, the day before the Commissiomassits Order Denying Motion to
Dismiss or File a Tariff, Silverleaf filed a Requdsr an Evidentiary Hearing. On April 11,
2018 LU-MW filed its "Suggestions in Opposition" RKilverleaf's Request for an Evidentiary
Hearing, questioning Silverleaf's legal standingequest an evidentiary hearih@n April 20,
2018 the Commission held a Procedural Confereneeninh it was stated that no ruling would
be made on Silverleaf's request for an evidentlagring until after the "150 disposition
agreement is filed®

Through the course of this entire case, Silvenkeas invited totwo meetings with Staff
and LU-MW to discuss settlement of the substantsees in this case; one came on March 28,
2018 (to discuss the 90-Day Report produced by)Statl the other on May 9, 2018 (the "130-
Day Conference" to discuss the 120-Day Report prediy Staff}'!

On May 24, 2018 Staff filed a Partial Dispositiograement and Request for Evidentiary

Hearing. On June 5, 2018 Staff filed a "Non-Unanisié¢’roposed Procedural Schedule.” On

’ Silverleaf Customer Brief, 7.
8 Order Denying Motion to Dismiss or File a Tarbf,
® Opposition to Request, 3.
19 Procedural Conference Tr., 15:24-16:2.
1 Silverleaf sincerely hopes that the mere mentipminthese two meetings is not considered a
violation of the "confidential settlement privilégevhich has been ruled to be an all-
encompassing privilege for Staff work-papers analyeis prior to the filing of direct testimony
in this case. Silverleaf is not alleging that eitB¢aff or LU-MW had a legal obligation to invite
Silverleaf to any negotiations between them. Sikadr mentions this because of the lack of
transparency inherent in the SURP in general, Bisdcase specifically.
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June 11, 2018 Silverleaf filed its Response tofStRroposed Procedural Schedule arguing that
the procedural schedule's failure to require LU-MuVfile a tariff was both a violation of
Silverleaf's due process rights and contrary toréugiirements of Missouri law.On June 13,
2018 the Commission issued its "Order Setting Riod Schedule and Other Procedural
Requirement” adopting Staff's "Non-Unanimous PrepgosProcedural Schedule” without
comment or analysis regarding the tariff and duwess issue argued by Silverleatf.

On August 2, 2018 the Commission struck the rebtgsimony of Silverleaf's witness
William Stannard finding that all work-product aadalysis produced by Staff after LU-MW's
filed request for a rate increase constituted j@g@d settlement communications. That same day
the Commission struck portions of the rebuttalineshy of Staff witness David Murray on
motion from Silverleaf?

On August 3, 2018 the deposition of Jill Schwal&chwartz"), the Senior Director of
Rates and Regulatory Affairs for LU-MS, was takprimarily by legal counsel for Silverleatf.
Although, legal counsel for the Office of Public @sel ("OPC") also participated in the
deposition, as well as, legal counsel for Staffhef Missouri Public Service Commission. That
same day Staff and LU-MW filed a Non-unanimous BhrStipulation and Agreement.
Silverleaf was unaware of the on-going negotiatibesveen Staff and LU-MW which resulted
in this Non-Unanimous Partial Stipulation and Agneat.

On August 7, 2018 LU-MW filed the surrebuttal teginy of Keith Magee ("Magee").
On August 8, Silverleaf filed a motion to strikeetburrebuttal testimony of Magee arguing that

LU-MW's failure to disclose Magee as an expert @ss until the August'®deposition of

12 Sjlverleaf's Response to Staff's Proposed Proaé8ehedule, 1 7, 9-13, 17.
13 Order Granting Silverleaf Resorts, Inc. and Oraloglee County Club, Inc.'s Motion to Strike
and Extending the Date for Filing Testimony.
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Schwartz prevented Silverleaf from conducting aisgalvery on the witness and constituted an
unfair and prejudicial surprise.

On August 9, 2018 the Commission denied Silvesaabtion for expedited treatment of
the motion to strike Magee's surrebuttal testimamg provided that it would consider the
motion in its report and ordét. Magee's surrebuttal testimony was "provisionadigitnitted into
the legal record at the evidentiary hearing on Adi6, 2018. Notably during the evidentiary
hearing, the deposition testimony of Schwartz widsred into evidence, but not admitted into

evidence®®

Evidentiary Issuesin this Case

Silverleaf disagrees with the decision to not alithe deposition testimony of witness
Schwartz into evidence on general policy groundste® public policy decisions are made with
more information, not less. It is recognized intbMissouri statute and Missouri case law for
over 100 years, the Commission is unique and riggof fact which must be protected by the
technical rules of evidencBee Section 386.410.1, RSMo., "All hearings before ¢bommission
or a commissioner shall be governed by rules tadmpted and prescribed by the commission
and in all investigations, inquiries or hearinge tommission or commissionshall not be
bound by the technical rules of evidence." (Emphasis ddd®lissouri courts have further
provided, "The Commission...because ofutsque naturedoes not have to apply the technical
rules of evidence 'with the same force and vigorirasan action brought in a court of
law."(Emphasis addedState ex rel. American Tel. & Tel. Co. v. Publievi@e Com'n, 701

S.W.2d 747, 755 (Ct. App. W. D. 1985)(quotiState ex rel. Potashnick Truck Service, Inc. v.

4 Order Denying Motion for Expedited Treatment.
15 Evidentiary Hearing Tr., 92:6-20.
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Public Service Commissipri29 S.W.2d 69, 74 (Mo.App. 1939). Admitting tHeposition
testimony of witness Schwartz would have helped t@ommission better understand the
subsidiary operating company and its parent compaigsue in this case, even if portions of the
deposition were struck at a later date. It is fus wery policy reason that the technical rules of
evidence do not apply to the Commission.

The "provisional" admission of disputed evidencexactly what the administrative law
judge allowed with the surrebuttal testimony of MW's witness Magee, but denied for the
deposition testimony of witness Schwartz. The adimh of Magee's surrebuttal testimony into
evidence is entirely inconsistent with the rati@enplovided for refusing admission of witness
Schwartz's deposition testimony. As explained bg twdministrative law judge in the
evidentiary hearing:

But the problem with a deposition is a depositisrkind of unbounded.

[If] the deposition comes in and as Mr. Boudreaingsoout, it comes in

wholesale, then it comes in essentially unfilteveith -- with whatever

subjects were -- were asked about, whether or hey twould be

admissible or not in this proceedify.

Because Silverleaf was denied any opportunity tadoot any discovery on Magee it was
essentially asked to conduct an "unbounded" andiltened” cross-examination of Magee
during the evidentiary hearing.

The stark inconsistency of these rulings compouthds prejudice to Silverleaf from
Magee's testimony and is a clear violation of itee dorocess rights. It is also manifestly

inequitable and unfair. The Commission must stideth the pre-filed, written surrebuttal

testimony of Magee and his testimony offered ateidentiary hearing in its entirety.

18 Evidentiary Hearing Tr., 263:18-24.
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V.

Positions of the Parties

a. Revenue Requirement

"At any hearing involving a rate sought to be imsed, the burden of proof to show that
the increased rate or proposed increase rate tisajpub reasonable shall be upon the...water
corporation..." Section 393.150.2, RSMo. See aldatter of Water Rate Request of Hillcrest
Utility Operating Company, Inc. v. Mo. PSG33 S.W.3d 14, 19 (Ct. App. W. D. 2017)
(discussing the difference between the presumptioprudence afforded a utility versus the
burden of proof remaining on a utility when it hagjuested a rate increase.) On the issue of cost

of capital, LU-MW has failed clearly to meet itsrtan in this case.

Silverleaf is in agreement with Staff's calculatmin_U-MW's revenue requirement with
the exception of cost of capital. Silverleaf doest mlispute Staff's revenue requirement
calculations as it pertains to operations and reasnice, investment in plant, and depreciation.
There is no doubt that when a utility's managenfeafs to request a rate increase for almost ten
years there will be significant cost increases witety do. Silverleaf does not dispute this basic

fact. It is the basis for Silverleaf's proposedssha as discussenfra.

Silverleaf's witness Stannard recommends a retumegaity (ROE) range for LU-MW of
8% to 9%’ This recommendation is based on the Duff & Phedgsity risk premiunt® As
explained by Staff's own witness David Murray ("vay"), Duff & Phelps is an "authoritative

source as it relates to estimating the cost oftaliand is used routinely by Staff in its cost of

17 Exhibit 302, Refiled Rebuttal Testimony, Stanndr@1-2.
18 |bid. at 9:17-21; See also, Exhibit 110, Surrebuttatifesy, Murray, 2:6-9.
7
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capital recommendatiofl. Witness Murray's analysis results in an R&gnificantly belowthe
range provided by witness Stannald.

Duff & Phelp's equity risk premium estimate is coiothed on a

"normalized" risk-free rate of 3.5%. Adding the B#nditional equity risk

premium to this yield results in a market cost qfiiey of 8.5%...Utility

stocks are less volatile than the broader marklets Tower volatility is

typically measured by calculating the beta of wtistocks. Typically,

betas of utilities are in the range of 0.6 to ABplying a typical utility

beta of 0.7 to the market risk premium of 5%, ressuh an industry

adjusted risk premium of 3 .5%. Adding this 3 .58uated risk premium

to Duff & Phelp's normalized risk-free rate of 3.5%sults in a cost of

equity of 7%
Witness Murray provides that Staff's recommendatiéra 10% ROE is solely based on the
Commission's ROE decision in Case Nos. GR-2017-@G2tbGR-2017-02171n the Matter of
Spire Missouri, Inc.'s Request to Increase Its Rees for Gas Servicé

Staff did not attempt to show that LU-MW and Spiéssouri were similarly situated
utilities in any meaningful way. Witness Murray pigies no basis in his surrrebuttal testimony,
or his testimony at the evidentiary hearing, forywh is reasonable to diverge from the
"authoritative source" on cost of capitaby 300 basis points to follow the "guidance" of the
Commission in an unrelated natural gas case. Ndeage was offered showing that the
Commission knew it was providing "guidance" in decknumber GR-2017-0216 (Spire
Missouri's natural gas case) for the cost of chmtaLU-MW in a small utility rate procedure.

Silverleaf does not believe that other utility iisthies cannot be used tolimited extentto

inform a cost of capital decision in a differendlurstry, but absolutely no evidence was presented

19 Exhibit 110, Surrebuttal Testimony, Murray, 2:6-9.
2% |bid. at 2:15-3:6.

*! 1bid.

?? |bid.
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which justifies a 300 basis point difference solety an ROE decision in a different industry
with a markedly different utility company.

Silverleaf has provided lawful evidence in this eaggarding cost of capital which
attempts to provide an ROE for LU-MW's actual ireesxpectations and company rfsk_U-
MW merely grafts the ROE analysis of an affiliatatural gas company onto the water
company?*

Witness Murray identifies several key differencesween the natural gas industry and
water industry which suggest that boot-strappindRr@E from Spire Missouri's natural gas case
onto LU-MW would be unreasonable, arbitrary andricagus. For instance, Murray points to
the obvious difference between water and natural-gaater does not explo&eAlso, Murray
points to Missouri's infrastructure replacementcearge mechanism (ISRS) as a difference
between water and natural gas in Missouri whichasf the risk® Despite these differences, the
ROE recommendation of Staff and LU-MW is based upm expedient conclusion that all
utility industries are essentially the same in askl investor expectation, so the Commission can
apply an ROE from a recent case regardless of indes actual utility similaritie$! Staff's
apparent position is that this uniformity betweditity industries (water, natural gas, electric)
justifies a 300 basis point divergence from theharty source and methodology that they
routine rely uporf®

Finally, Silverleaf objects to any ROE determioatwithout a corresponding capital

structure. As explained by Staff witness Murragie ccannot simply "back into" finding the

23 Exhibit No. 302, Refiled Rebuttal Testimony, Starth 10:1-2.
24 Exhibit No. 1, Direct Testimony, Schwartz, JSM-1.
25 Evidentiary Hearing Tr., 118:13.
?® |bid. at 117:21-118:4.
2’ See generallyEvidentiary Hearing Tr., 117-118.
28 Exhibit No. 110, Surrebuttal Testimony, Murray6-2.
9
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capital structure if they just have an over-alleewe requirement and an authorized ROR
order to mathematically solve for the capital stuve, the parties would need to have the exact
dollar value (revenue requirement) for the retarinvestors® Only then could it solve for the
capital structure.

An ROE without a capital structure is inherenthathrematically incomplete information
which can be used opportunistically in future rateses or for utility financial research and
consulting entities’

b. Phase-In to Mitigate Rate-Shock

The customers of LU-MW are facing the possibility severe rate shock without the
mitigation of the Missouri Public Service Commissi&ilverleaf has proposed a phase-in of the
rate increase which is designed to allow LU-MW feltovery of its cost¥. Staff's proposed rate

increase for water and sewer rates are 75% andréggectively’

Staff would not peg a percentage increase or evange to a rate increase or bill impact
which they would deem rate-shotkStaff's rather callus position appears to be riditshock is
the justifiable price customers pay for having thaies low for an extended period of tifie.
Staff's withess James Busch ("Busch") providesisrstirrebuttal testimony that customers have
the "advantage" of paying lower rates when a utdébmpany does not come in for a rate case

for over nine year¥ Following up on this written testimony in the esidiary hearing, witness
Y

29 Evidentiary Hearing Tr., 111:15-12:5.
%9 |bid.
31 See e.g., Evidentiary Hearing Tr., 113:10-22.
32 Exhibit No. 302, Refiled Rebuttal Testimony, Starth 25-28.
% |bid at 12:11-12.
34 Evidentiary Hearing Tr., 62-63.
% See, Exhibit 103, Surrebuttal Testimony, Busch; Bt; Evidentiary Hearing Tr., 241-243.
36 Exhibit No. 103, Surrebuttal Testimony, Busch,.8:6
10
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Busch was unable to think of a scenario where costs could be hurt by a utility's failure to

seek a rate adjustment.

Q. Sure. So using the rationale that the custormengfit from a utility
company not coming in for a rate case because-tine rates remain low,
is -- sort of using that as the basis, is therer evesituation where
customers would suffer unjustifiable rate shockrfra utility's failure to
come in for a rate case?

A. It is very difficult to say something would nevieappen. I'm trying to
think of a situation where that would occur. Andard nothing -- no
example is coming to my head right now.

A. If -- if | understand what you're suggestingtl&t you're creating a
situation where a utility is coming in routinelyaysevery three or four
years, something like that.

Q. Sure. Right, right.

A. Because they believe that they need higher iea®to cover their cost-
of-service.

Q. Absolutely.
A. Okay. | can make that assumption.

Q. Okay. Second assumption -- or the second sceisone where the
company -- the utility company does not come in. Whatever reason it
is, they simply do not come in. And -- and so thstomers are -- don't see
any kind of rate increase for a prolonged periotimmé. And then they do
come in.

A. Okay.

Q. Okay. In those -- given those two scenarios,ytansee in that second
scenario any harm done to the customers?

A. Not necessarily’

As the largest customer of LU-MW, Silverleaf resth@ly disagree with Mr. Busch — the

harm is a potential 75% and 68% rate increase fatewvand sewer service, respectively.

%" Evidentiary Hearing Tr., 241:21-243-16.
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Regulators should seek rate stability in designmtes, which means avoiding sudden,
unexpected and significant changes to riteSilverleaf has proposed a phase-in of the rate
increase over a four year period which helps niéidhe rate-shock caused by LU-MW's failure

to seek incremental rate increases as they beasstifiefl over the last decade.

Silverleaf's proposal does not include the de misicarrying-cost associated with the
proposed phase-in. This is because the cause ddtihshock, and thus theedfor the phase-in
of rates, appears to be simple corporate negligafNit@ess Schwartz indicated that she did not
know why LU-MW had not requested a rate increaser o 2015, the year she started her
employment with Liberty Utilitie§® No evidence was presented of extraordinary caseases
in recent years which would explain LU-MW failure seek a rate increase. Rather, the rate
increase sought now by LU-MW appears to be the inaltion of steady increases in operations
and maintenance expenses, as well as investmetanty which was incurred gradually for over

ten years!
C. Rate-Design

The rate-design proposed by Staff takes a bad aewkptable situation and makes it
much worse by packing virtually all of the raterease into the fixed customer charge, resulting
in an increase 0f74% and112% water and sewer fixed customer charge respecti?éljis
rate design is astoundingly out of sync with rec@ammission policy which seeks water and

energy conservation through rate-design. It is digalicitous in its rational.

38 Exhibit No. 302, Refiled Rebuttal Testimony, Starth 16:15-20.
%9 |bid. at 26.
“0 Evidentiary Hearing Tr., 232.
1 Exhibit No. 1, Direct Testimony, Schwartz, 10:1D-2
%2 |bid. at 13, Table 5.
12
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In case number WR-2015-030h, the Matter of Missouri-American Water Company's
Request for Authority to Implement a General Raierdase for Water and Sewer Service
Provided in Missouri Areagghe Commission provided the following policy aygas in reference
to rate-design which highlighted volumetric ratesida (specifically inclining block rates) as

means for conservation and energy efficiency:

13. It is also possible to design volumetric ratesg inclining blocks.

Under such a structure, customers would pay morewfter as they
increase their usage. Such a structure would b@griEs to encourage
water conservation by discouraging discretionaryewaisage, such as
outdoor watering or other summer use.

14. Conservation of water is important for morenthast a need to
conserve the supply of water. Water and wastevgfeply processes are
energy intensive. Large amounts of electricity rmguired to pump water
through the pumping stations, treatment facilitiaad distribution
system.95 Thus, the promotion of water efficieregds to the promotion
of energy efficiency.96

Customer Charge

17. A customer charge is the fixed amount a custasneharged on each
bill without regard to the amount of water they some. In contrast,
volumetric charges on the customer’s bill vary witle amount of water
consumed. Missouri-American’s revenue requiremeag already been
determined, and the company will be allowed an opipity to recover
that revenue requirement through a combination @fstomer charge and
volumetric rates. That means a decrease in th&vedlocustomer charge
will necessarily increase the volumetric chargec@irse, that also means
an increase in the customer charge will decreasgdlumetric charge.

18. Customer charges should be established atehtleat will allow the
utility to recover “customer-related costs’based on the number of
customers served by a utility, not based on theuamtnof water they
consume. In general, customer-related costs wautude things like

13
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meter-reading, billing, and meter and service helted costs. (Emphasis

added)’®

Clearly, Staff's rate design runs contrary to aoypservation or efficiency rate-design
policy or objectives which seek to conserve wategrergy** Staff's rate-design shifts all risk to
LU-MW customers, hurts the smallest users the mast] represents an environmentally

retrograde policy. It should be rejected.

Additionally, Staff's rationale for this policy duplicitous within the context of this case.
Staff's wants to defineclistomers narrowly in terms of eligibility under the SURBut for rate-
design Staff becomes interested in Silverleafimtér users. As explained by Staff witness

Barnes the proposed 174% and 112% increase inrledfes customer charge:

Staff considers Silverleafisater usersto be unigue in that a majority of
Silverleaf's properties do not house permanentdeess. Rather,
Silverleafs properties consist of timeshare anddoamnium owners who
rent these units to thousands of their customesk gear. There are times
that these units are not occupied, generally indtiftseason such as late
fall through the winter; therefore, a unit will relittle to zero usage for
that particular month. At times when there is dittibo zero usage, an
operator must still maintain the system so watereadily available to
meet peak demands. The costs to maintain the sysbemzero usage to
peak demand is generally a fixed cost. This is w@son Staff shifted
more dollars to the fixed charde.

Putting aside the incorrect legal description alveSleaf's time-share owners as
"renters®® — Staff appears to want to apply a different dedin of "customer" for different

issues. The time-share owners of Silverleaf atteeeicustomers of LU-MW or they are not.

3 In the Matter of Missouri-American Water Compari&juest for Authority to Implement a
General Rate Increase for Water and Sewer ServiceidRed in Missouri AregsDocket No.
WR-2015-0301, 34-35.
4 Exhibit No. 302, Refiled Rebuttal Testimony, Starth 17:15-18:1.
> Exhibit No. 102, Surrebuttal Testimony, Barne$§:-22.
*® Ibid.
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They cannot be customers (i.e. "water users") oppses of rate-design, but non-customers for
SURP eligibility. Staff's creative euphemism forstamers as "water users" is a transparent

attempt to apply a different definition of custonfi@r a different issue in this case.

As explained by the Commission in Docket Number ?fR5-0301, "Customer charges
should be established at a level that will allow titility to recovercustomer-related costs'
based on the number of customers served by a ytilitot based on the amount of water they
consume'(Emphasis added). As explained by this Commission, in this case, b® a
"customer" one must be "directly financially respibte to the utility.”® The basis of Staff's
rate-design proposal is entirely inconsistent wviftb previous ruling in this case and seeks to
apply a different definition of "customer" basedounpthe issue. In this case, the "customer-
related costs" are the costs to serve Silverlewf,rt the amount of water its time-shareowners

consume.

Staff's rate-design recommendation is wrong fropokcy perspective and duplicitous
from a legal perspective. Silverleaf has recommeénaaining the existing rate-design and

applying any rate increase across the b&ard.
d. Staff's Recommended Rate Case

Staff has recommended that the Commission ordeM\W+o file another rate case in no

more than two year®. The basis for this recommendation is that LU-M¥¢guisition of Ozark

*"In the Matter of Missouri-American Water Compari&juest for Authority to Implement a
General Rate Increase for Water and Sewer ServiceidRed in Missouri AregsDocket No.
WR-2015-0301, 34-35.
“8 Order Denying Motion to Dismiss or File a Tarbf,
9 Exhibit No. 302, Refiled Rebuttal Testimony, 22-23
%0 Exhibit No. 104, Direct Testimony, Curtis Gately,
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International necessitates a recalculation of shaesvices and corporate allocations among all
of LU-MW customers! Additionally, another rate case in two years woaltbw Liberty to
"demonstrate they are now in compliance witB98.140(4) RSMo., 4 CSR 240-50.030(1) and 4
CSR 204-61.020(1), the use®ie Uniform System of Accouhts.

Silverleaf has incurred significant rate case esps in this case. However, if Silverleaf
had not intervened in this case, it is likely tlitatvould be _overpaying by over a hundred-
thousand dollars annually for water and sewer serVi Obviously Silverleaf will need to
intervene in future LU-MW rate cases to protecintsrests.

Clearly, when to request a rate increase or oterweek adjustment of rates is a
management decision of the utility company. OragliU-MW to file a rate-case within two
years crosses the line into the Commission acsnganagement for LU-MW. "It is obvious that
the P.S.C. has no authority to take over generabgement of any utility.State ex rel. Laclede
Gas Co. v. Public Service Commissiéf0 S.W.2d 222, 228 (Ct. App. W. D., 1980). Sikaf
understandsthe temptation for Staff to step into a managewdd given LU-MW's history of
managerial negligence which kept it from seekin@te increase for nearly ten years. But it is
fundamentally unlawful (and absurd) for the Commisgso commandeer a basic management
decision by Algonquin Power & Utility, Corp. and EMW to seek a rate adjustment. This is a
management decision.

Furthermore, Staff's request to order LU-MW toksaerate adjustment is based on the
LU-MW's acquisition of the Ozark International sst™* If LU-MW cannot be trusted to make

prudent management decisions as to when to seakeaadjustment, one has to question the

*1 |bid.
*2 | bid.
>3 Exhibit No. 302, Refiled Rebuttal Testimony, Starth 11-17.
>4 Exhibit No. 104, Direct Testimony, Gately, 5:6-12
16
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Commission's approval of the acquisition to begithwCertainly, if the Commission does feel it
necessary to order LU-MW to seek a rate adjustmathin two years, under no circumstances
should it approve any additional acquisitions by-MW, a utility that it cannot trust to make
prudent management decisions as to when to confier ia rate case. The other reason Staff
provides for its rate case recommendation is tarenthat LU-MW is "in compliance witlg
393.140(4) RSMo., 12 4 CSR 240-50.030(1) and 4 28R61.020(1), the use dhe Uniform
System of Accountg’ Silverleaf should not have to incur substantiééease expense to ensure

that LU-MW is complying with Missouri law.

V. Stipulation and Agreement

On August 3, 2018 LU-MW and Staff filed a non-umaaus stipulation and agreement
on the issue of ROE and rate-design, among otbaess No intervenor in this case (Silverleaf,
Ozark Mountain Condominium Association, or the €dfof Public Counsel) filed a stand-alone
objection to the non-unanimous stipulation and egwent by Friday, August 10, 2018. Rather all

three intervenors filed a stand-alone objectiommday, August 13, 20138.

Silverleaf's objection to the non-unanimous stifjaola and agreement wadear and
explicitly expressedn the surrebuttal testimony of Stanrréiled on August 7, 2018. The
surrebuttal testimony of Stannard, in addition &althg with the surprise witness of Magee,

specifically references the August 3 non-unanimstymilation and agreement. The surrebuttal

> |bid.
*¢ Here again, it is worth noting for context thaistis not a situation where all of the parties
were engaged in the negotiations leading up tétlgust 3 non-unanimous stipulation and
agreement. Silverleaf was not invited to, or evadenaware of, any negotiations leading up to
this non-unanimous stipulation and agreement.dndéer the deposition of Schwartz, legal
counsel for Silverleaf extended an offer to disaetiement of the case with legal counsel for
LU-MW and nothing was said regarding an agreemanwinlg been reached with Staff.
" Exhibit No. 303, Surrebuttal Testimony, Stannard.
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testimony of Stannard expressly objects to: 1) latk capital structure in the non-unanimous
stipulation and agreemefft,2) the ROE expressed in the non-unanimous stipnlaand

agreement’ and 3) the rate design expressed in the non-umamsistipulation and agreeméft.

In no way did the failure of the Intervenors tefd stand-alone objection on Friday, August
10 to the non-unanimous stipulation and agreemegjtgice LU-MW. The positions of the

parties were and are exceeding clear.

Silverleaf Resorts, Inc. and Orange Lake CounitpCInc. respectful submit this Initial
Brief for the consideration of the Public Servicen@nission of the State Missouri.
Respectfully Submitted,
STINSON LEONARD STREET LLP

/s/Joshua Harden

Joshua Harden, Mo. 57941
1201 Walnut St. Suite # 2900
Kansas City, MO 64106
Office phone: 816-691-3249
Joshua.Harden@stinson.com

*8 |bid. at 7:8-13.
*bid. at 6:13-7-2.
®0bid. at 9-17.
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CERTIFICATE OF SERVICE

| hereby certify that copies of the foregoing hde=n e-mailed to all counsel of record
this 31" day of August 2018.

Jacob Westen at Jacob.westen@psc.mo.gov

Casi Aslin at Casi.Aslin@psc.mo.gov

Sara Giboney at giboney@smithlewis.com

Hampton Williams (OPC) at Hampton.Williams@ded.nov.g
Lera Shemwell (OPC) at lera.shemwell@ded.mo.gov

Dean Cooper (atty for Liberty Utilities) at dcoo@&rydonlaw.com
Paul Boudreau at paulb@brydonlaw.com

/s/ Joshua Harden
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