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Staff Response to Application for Rehearing

COMES NOW the Staff of the Missouri Public Service Commission and for its response states:

Introduction

1. On September 30, 2004, FullTel, Inc. filed the Petition of FullTel, Inc., for Confirmation of Interconnection Agreement Adoption.  In its Petition, FullTel requests the Commission to approve its adoption of the interconnection agreement between GTE Midwest Incorporated d/b/a Verizon Midwest and Brooks Fiber Communications of Missouri, Inc. with CenturyTel of Missouri, LLC, and Spectra Communications Group, LLC substituted for Verizon Midwest and with FullTel substituted for Brooks Fiber.

2. On December 21, 2004, the Commission approved that adoption as to CenturyTel of Missouri but not as to Spectra.  The Commission did not hold a hearing.

3. On December 30, 2004, CenturyTel of Missouri and Spectra filed an Application for Rehearing.  Also, on December 30, the Commission directed FullTel and the Staff to respond to the Application for Rehearing no later than January 11, 2005.

4. The Staff requests the Commission to grant rehearing for the purpose of conducting a hearing.

5. In the Order Recognizing Adoption of Interconnection Agreement, the Commission “finds that CenturyTel is Verizon Midwest’s successor-in-interest” (Page 3) and “concludes that as a successor-in-interest, CenturyTel takes on Verizon Midwest’s liability on the Brooks Fiber agreement.” (Page 6).

6. In Case No. TM-2002-232, In the Matter of the Joint Application of GTE Midwest Incorporated, d/b/a Verizon Midwest, and CenturyTel of Missouri, Inc., 11 Mo. P.S.C. 3d 288, the Commission authorized GTE Midwest to sell all of its telecommunications facilities, assets and equipment located in its then remaining 96 exchanges to CenturyTel of Missouri, Inc.

7. In Ernst v. Ford Motor Co., 813 S.W. 2d 910, 916-917 (Mo. App. W.D. 1991), the Court addressed the question of an asset-purchasing corporation’s liability.



Plaintiffs also argue that, as successors to Versatile, FNH became liable for VFEC’s breach of contract. Generally, a corporation that purchases the assets of another corporation does not become liable for the debts and liabilities of the corporation whose assets it purchases.  Brockmann v. O’Neill, 565 S.W. 2d 796, 798 (Mo. App. 1978).  This general rule of nonliability has four exceptions: (1) where the purchaser expressly or impliedly agrees to assume such debts; (2) where the transaction amounts to a consolidation or merger of the corporation; (3) where the purchasing corporation constitutes a mere continuation of the selling corporation; or (4) where the transaction fraudulently attempts to escape liability for such debts.

8. It is a question of fact whether an exception to the general rule of nonliability applies to CenturyTel of Missouri’s purchase of Verizon Midwest’s assets. 

9. The reasonableness of a Commission order depends on whether it is supported by competent and substantial evidence upon the whole record; whether it was arbitrary, capricious or unreasonable; or whether the Commission abused its discretion.  State of Missouri ex rel. Associated Natural Gas Company v. Public Service Commission, 37 S.W. 3d 287, 292 (Mo. App. W.D. 2000).


10.
The record as it now stands does not support a finding that CenturyTel of Missouri is a successor to Midwest Verizon.  The record as it now stands supports a finding that CenturyTel of Missouri is not a successor to Midwest Verizon.



11.
In Case No. TM-2002-232, CenturyTel of Missouri, the Staff, the Office of the Public Counsel, and other parties filed a Nonunanimous Stipulation and Agreement.  Section 6. B, which discussed interconnection agreements, reads:

B. Interconnection agreements

CenturyTel agrees to negotiate in good faith new interconnection agreements with all CLECs who currently have interconnection agreements with Verizon and who desire to have interconnection with CenturyTel.  Where it is not technically infeasible, CenturyTel will enter into agreements which have the same rates, terms and conditions as those agreements previously negotiated with Verizon.  These agreements will be substantially similar to the current agreements with Verizon with only technical differences to reflect the way CenturyTel interfaces with the CLEC.  If CenturyTel and any CLEC are unable to agree on the terms of these agreements, CenturyTel agrees to submit any disputes to the Commission for resolution.  In those situations where the CLEC is already providing service in an exchange to be transferred, CenturyTel agrees to cooperate with the CLEC in requesting expedited approval of these new interconnection agreements from the Commission.  CenturyTel shall cooperate with CLECs to ensure continuity of service for all CLEC customers.

CenturyTel agrees to provide local interconnection services, as defined in Part 51 of the Rules of the Federal Communications Commission as set forth in the interconnection agreement between Verizon and AT&T Communications of the Southwest, Inc. and adopted by Fidelity Communications Services II, Inc., (hereinafter “CLECs”) including, but not limited to interconnection trunking, number portability and 911-E911 service, for one year after the closing of the sale of the telephone properties referenced herein.  If any particular interconnection agreement has not been replaced through negotiation or arbitration within one year, that agreement will continue in force on a month-to-month basis until so replaced.  CenturyTel shall perform all obligations set forth in such interconnection agreement except for functions, service or elements that CenturyTel is technically incapable of providing.  In any proceeding concerning the technical infeasibility or unreasonableness of a particular provision of the Interconnection Agreement, the burden is on CenturyTel to prove such assertion.  Notwithstanding the forgoing, CLECs understand and agree that the method used by CenturyTel to process service orders will be different from the method currently utilized by Verizon.  CenturyTel agrees to make available at the time of the transfer an Internet-based e-mail service ordering system, and CLECs may choose between placing orders by facsimile or e-mail.


The Commission approved the Stipulation and Agreement in the Report and Order in Case No. TM-2002-232.


CenturyTel--by its agreement to negotiate in good faith “new” interconnection agreements with all CLECs who currently have interconnection agreements with Verizon and desire to have interconnection with CenturyTel--disavowed assumption of Midwest Verizon’s interconnection agreements.


Also, in Case No. TM-2002-232, the Commission granted CenturyTel price cap status pursuant to Section 392.245.2 RSMo.  The fact that CenturyTel did not assume Midwest Verizon’s existing price cap status is further indication that CenturyTel of Missouri is not a successor to Verizon Midwest.


Furthermore, no party has pleaded any facts that would implicate the second, third or fourth exceptions to the general rule of nonliability.


WHEREFORE, the Staff requests the Commission to grant rehearing for the purpose of conducting a hearing.
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