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Staff’s Proposed Findings of Fact and Conclusions of Law

COMES NOW the Staff of the Missouri Public Service Commission and proposes the following outline for Findings of Fact and Conclusions of Law:

Findings of Fact

1.
The Commission, pursuant to Section 392.245.5 RSMo. 2000, previously classified SBC Missouri’s core business switched and business line-related services in the Kansas City and St. Louis exchanges as competitive in Case No. TO-2001-467.  In which additional SBC Missouri exchanges, if any, does effective competition for those services exist, such that SBC Missouri’s core business switched and line-related services should be classified as competitive?


SBC Missouri’s core business switched services, line-related business services, and high capacity exchange access line services face effective competition and should also be classified as competitive in the Harvester, Fenton, Chesterfield, Springfield, Valley Park, Manchester, St. Charles, Marionville, Pond, Eureka, Imperial, High Ridge, Farley, Greenwood, Grain Valley, Smithville and  Maxville exchanges.
Factor (a)

 
Under this factor, the Commission focuses on facilities-based competition.  Resold and UNE-P competition is not indicative of strong competition.  (Peters Rebuttal, Ex. 22, p. 17)  Facilities-based competition is “the most beneficial form of competition.” (Aron, Tr. 69)


The Commission finds that e911 listings are one reasonable estimate of the number of facilities-based lines provided by a CLEC.  Based on e911 listings, a substantial number of business customers in each of the named exchanges is provided basic local service by facilities-based CLECs. (Peters Rebuttal Testimony, Ex. 23 HC, Sch. 4).  The Commission notes that the Legislature has not established a mathematical market share for use in determining if effective competition exists.  The Commission observes that there is a natural break in the e911 listings between a 4% market share and a 9% market share.  The Commission determines this natural break is a reasonable division between those exchanges where SBC Missouri faces substantial CLEC facilities-based competition and where it does not.


The presence of substantial CLEC facilities-based competition in these exchanges is supported by a second reasonable estimate, namely, the CLEC’s reported line counts. (Ex. 48 HC; Ex. 52 HC)

Factor (b)


The Commission finds that CLECs (facilities-based, UNE-P based, and resellers) provide business services that are functionally equivalent or substitutable to SBC Missouri’s business services at comparable rates, terms, and conditions. (Fernandez Direct Testimony, Ex. 4, pp. 10-11, 24-25).

Factor (c)


Given the facilities-based competition that  the Commission has found to exist, a competitive classification of SBC Missouri’s business services in these exchanges will “[a]llow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest.”  Section 392.185(6) RSMo.

Factor (d)


The Commission finds that evidence of CLECs (facilities-based, UNE-P based, and resellers) in these exchanges indicates a lack of economic or regulatory barriers. (Unruh Direct Testimony, Ex. 16, Sch. 13 HC).

Factor (e)


The Commission finds that wireless providers offer service in these exchanges.  (Unruh Direct Testimony, Ex. 15, Sch. 15).  The Commission acknowledges that a national survey indicates that 5-6% of the population have a wireless phone but not a wireline phone. (McKinnie Rebuttal Testimony, Ex. 20, p. 26). However, the Commission is not persuaded that the willingness of some people to substitute wireless service for wireline service protects those who do not view wireless as an adequate substitute.



The Commission does not give much weight to Voice over Internet Protocol communications.  The Commission is looking for actual not potential competition.

2.
In which SBC Missouri exchanges, if any, does effective competition exist for SBC Missouri’s Plexar services such that those services should be classified as competitive pursuant to Section 392.245.5 RSMo. 2000?


SBC Missouri’s Plexar services face effective competition and should be classified as competitive in all of its exchanges.
Factor (e)


Customers may purchase Primary Branch Exchange (PBX) equipment or key stations in lieu of purchasing SBC Missouri’s Plexar equipment.  PBX equipment is the functional equivalent of and is an attractively priced substitute for SBC Missouri’s Plexar service.  (Fernandez Direct Testimony, Ex. 4, pp. 12-15)

3.
The Commission, pursuant to Section 392.245.5 RSMo. 2000, previously classified SBC Missouri’s residential access line and residential line-related services in the Harvester and St. Charles exchanges as competitive in Case No. TO-2001-467.  In which additional SBC Missouri exchanges, if any, does effective competition exist, such that SBC Missouri’s residential access line and residential line-related services should be classified as competitive?


SBC Missouri’s residential access line and residential line-related services do not face effective competition in any additional exchanges.
Factor (a)


Because facilities-based CLECs do not provide service to substantial numbers of customers in any additional exchanges, the Commission is unable to find effective competition for residential services to exist in any additional exchanges. (Peters Rebuttal Testimony, Ex. 23 HC, Sch. 3)

4.
In which SBC Missouri exchanges, if any, does effective competition exist for SBC Missouri’s directory assistance (DA) services such that those services should be classified as competitive pursuant to Section 392.245.5 RSMo. 2000?


SBC Missouri’s directory assistance (DA) services face effective competition and should be classified as competitive in all of its exchanges. 

Factor (a)


Missouri customers can and do obtain Directory Assistance services from interexchange carriers. (Cecil Direct Testimony, Ex. 18, p. 5)  The services are obtained from a pre-subscribed carrier by dialing “00” and from a non-presubscribed carrier by dialing, for example, 10-10-ATT-00. (Moore Direct Testimony, Ex. 7, p. 6)

  Factor (b)


The DA services available from interexchange carriers are functionally equivalent or substitutable to SBC Missouri’s DA services at comparable, rates, terms and conditions. (Cecil Direct Testimony, Ex. 18, pp. 7-8)
Factor (c) 


Given the availability and use of substitutable DA services provided by IXC’s, a competitive classification of SBC Missouri’s DA services will “[a]llow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest.”  Section 392.185(6) RSMo.

Factor (d)


The availability of DA services from IXC’s indicates a lack of economic and regulatory barriers.

Factor (e)


A Missouri survey indicates that customers can and do also obtain DA information form white/yellow pages phone book, the Internet and wireless DA providers. (Cecil Direct Testimony, Ex. 18, p. 5)  Many of these are free.  (Id. at 8).
Conclusions of Law


SBC Missouri’s motion was filed pursuant to subsection 5 of the Price Cap Statute.  The pertinent portion provides:

5. Each telecommunications service of an incumbent local exchange telecommunications company shall be classified as competitive in any exchange in which at least one alternative local exchange telecommunications company has been certified under section 392.455 and has provided basic local telecommunications service in that exchange for at least five years, unless the commission determines, after notice and a hearing, that effective competition does not exist in the exchange for such service. The commission shall, from time to time, on its own motion or motion by an incumbent local exchange telecommunications company, investigate the state of competition in each exchange where an alternative local exchange telecommunication company has been certified to provide local exchange telecommunications service and shall determine, no later than five years following the first certification of an alternative local exchange telecommunication company in such exchange, whether effective competition exists in the exchange for the various services of the incumbent local exchange telecommunications company. If the commission determines that effective competition exists in the exchange, the local exchange telecommunications company may thereafter adjust its rates for such competitive services upward or downward as it determines appropriate in its competitive environment. If the commission determines that effective competition does not exist in the exchange, the provisions of paragraph (c) of subdivision (2) of subsection 4 of section 392.200 and the maximum allowable prices established by the provisions of subsections 4 and 11 of this section shall continue to apply. 

Section 386.020(13) RSMo provides the Commission with the following guidance in making its determination:

(13) “Effective competition” shall be determined by the commission based on:


(a) The extent to which services are available from alternative providers in the relevant market;


(b) The extent to which the services of alternative providers are functionally equivalent or substitutable at comparable rates, terms and conditions;


(c) The extent to which the purposes and policies of chapter 392, RSMo, including the reasonableness of rates, as set out in section 392.185, RSMo, are being advanced;


(d) Existing economic or regulatory barriers to entry; and


(e) Any other factors deemed relevant by the commission and necessary to implement the purposes and polices of chapter 392, RSMo;
Section 392.185 RSMo describes the purposes and policies of chapter 392:

392.185. Purpose of chapter. – The provisions of this chapter shall be construed to                       (1) Promote universally available and widely affordable telecommunications services;                                                                                                                              (2) Maintain and advance the efficiency and availability of telecommunications services;

(3) Promote diversity in the supply of telecommunications services and products throughout the state of Missouri;

(4) Ensure that customers pay only reasonable charges for telecommunications service;

(5) Permit flexible regulation of competitive telecommunications companies and competitive telecommunications services;

(6) Allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest;

(7) Promote parity of urban and rural telecommunications services;

(8) Promote economic, educational, health care and cultural enhancements; and 

(9) Protect consumer privacy.  

Conclusion

IT IS THEREFORE ORDERED:


1.
That SBC Missouri’s core business switched services, line-related business services, and high capacity exchange access line services are classified as competitive in the Harvester, Fenton, Chesterfield, Springfield, Valley Park, Manchester, St. Charles, Marionville, Pond, Eureka, Imperial, High Ridge, Maxville, Farley, Greenwood, Grain Valley, and Smithville exchanges.


2.
That SBC Missouri’s Plexar services are classified as competitive in all of its exchanges.


3.
That SBC Missouri’s Directory Assistance services are classified as competitive in all of its exchanges.
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