BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

	In the Matter of the Application of Southern Union Company d/b/a Missouri Gas Energy for Authority to Acquire Directly or Indirectly Up to and Including One Hundred Percent (100%) of the Equity Interests Of Panhandle Eastern Pipeline Company, Including Its Subsidiaries, and to Take All Other Actions Reasonably Necessary to Effectuate Said Transaction.


	))))))))
	Case No. GM-2003-0238


Staff’s Response to Southern Union’s Motion to Expedite

COMES NOW the Staff of the Public Service Commission of Missouri (“Staff”), and for its response to Southern Union Company d/b/a Missouri Gas Energy (“Southern Union” or “MGE”) states:

1. On January 13, 2003, Southern Union filed its application to acquire some or all of the equity interest in Panhandle Eastern Pipeline Company (“Panhandle” or “PEPL”), either alone or in conjunction with AIG Highstar Capital, L.P. (“AIG”) and/or its subsidiaries for $1.8 billion.  With its application, Southern Union also filed a motion for expedited treatment seeking Commission approval of its application no later than February 14, 2003.

2. On January 15, 2003, the Office of the Public Counsel (“OPC”) filed its suggestions in opposition to the motion for expedited treatment.  

3. The Commission is required by §393.190 RSMO 2000 to review this proposed transaction, and to approve it unless the transaction constitutes a detriment to the public interest.  By requiring the Staff to make a recommendation, the Commission requires the Staff to review the transaction in light of that standard, and then to formulate and report an opinion.

4. This transaction is different than any other previous transaction, and, certainly different than Southern Union’s acquisition of the Atlantic Utilities Corporation (“Atlantic”) (Case No. GM-98-146) cited in the Company’s Motion for Expedited Treatment.  In Atlantic, Southern Union was acquiring a local distribution system in another jurisdiction.  However, the instant transaction affects the public interest differently in that Southern Union seeks to acquire a large pipeline company that serves MGE directly.

5. Panhandle, the subject of the proposed transaction, owns and operates an extensive, integrated natural gas and condensate pipeline network that provides transportation and storage services to the Midwest.  The largest holding is Panhandle Eastern Pipeline Company (“PEPL”), an interstate pipeline that provides service, directly or upstream, to any number of Missouri local distribution companies (“LDCs”), municipalities, power generators and businesses
.  No matter who the purchaser, Missouri has a substantial public interest in the terms of sale and future operation of PEPL.  No prior Southern Union acquisition has been this large nor had an impact of this nature.

6. MGE is in the business of selling or transporting natural gas to consumers in western Missouri. MGE’s sales business requires the acquisition of natural gas from producers, and the transportation or storage of this gas to ensure delivery to its sales customers.  In the past, MGE has contracted with non-affiliated interstate pipelines, one of which is PEPL, to transport its gas to Company-owned facilities for ultimate delivery to MGE’s sales customers. This transaction will introduce an affiliate relationship into this portion of MGE’s business activities where arms-length transactions previously existed.

7. The interests of PEPL and MGE are in direct conflict, that is, PEPL has an interest in keeping its transportation rates high and MGE, its customer, has an interest in keeping its transportation costs low.  Management of this conflict is a task not encountered in any prior Southern Union transaction. Transportation costs are charged to customers through the Purchase Gas Adjustment (PGA) rate and adjusted to actual costs through the Actual Cost Adjustment (ACA) section of MGE’s tariffs.  This issue should be reviewed.

8. This proposed acquisition is much larger and more complex than any prior Southern Union acquisition.  At present Southern Union has a capital structure consisting of 60% or more of debt, and Southern Union is on a credit watch by credit rating agencies.  Insulation of Missouri operations from any possible negative financial impact must be addressed adequately to avoid detriment to the public interest.  

9. Also, this transaction, unlike any prior transaction, anticipates the participation of a third-party purchaser (“AIG”), but the nature and extent of the participation are not clear from the terms of the application.
  Further, last fall AIG acquired the largest pipeline serving MGE, i.e., the Williams Gas Pipeline Central (now called Southern Star) and recently contracted with a newly-formed Southern Union subsidiary for operation of Southern Star.  What effect, if any, the terms of these arrangements have on the public interest in Missouri warrants examination.

10. The application states that the transaction has been structured for tax purposes, unlike prior transactions.  Negative tax impacts of the transaction, should any develop, may affect the public interest, and should be reviewed.  

11. Southern Union’s corporate accounting systems will be undergoing changes different in extent from those resulting from prior acquisitions.  Corporate allocations will be changing to account for the sale of Southern Union’s Texas properties, formation of the Energy Worx subsidiary to manage the former Williams system, as well as to account for the PEPL acquisition. The ability of Southern Union’s corporate accounting to establish proper corporate allocation practices with the acquisition of an interstate pipeline in addition to the other changes occurring at Southern Union should be examined.   The functioning of the accounting system will affect the data needed to examine the Company’s cost-of-service in rate cases. Failures to adequately record and assign costs will have a negative impact on the ratemaking process and the public interest in Missouri.

12. Finally, Southern Union has itself engendered some delay already.  This transaction was publicly announced December 22, 2002, and clearly anticipated the need for regulatory approval.  Fully three weeks elapsed before Southern Union filed this application and Southern Union did not provide, in advance, materials it should have reasonably known Staff would need for its review.  

13. Further, it appears from the application that Southern Union has bound itself to close the transaction in a very short timeframe, knowing that this particular transaction differs materially in nature, scope and timing from any of its prior transactions.  The good cause cited by Southern Union for the expedited processing of this case is the penalty provisions in the Purchase Agreement. These provisions were not imposed on Southern Union by factors outside the control of the Southern Union, but were freely accepted.  

14. The Staff, in its filing to shorten the intervention period and schedule a technical conference has signaled its determination to act promptly in this case to accommodate the needs of Southern Union consistent with the needs to understand the consequences of the transaction and identify and address any detrimental aspects.  Even with Staff’s cursory review of the limited materials provided in the Company’s filing and from public sources, Staff has noted a number of aspects of the transaction that may affect the public interest.  Staff will be better able to estimate the time needed to adequately review and report on this transaction after the technical conference, when discovery issues of all parties are known and addressed.  

WHEREFORE, Staff asks that the Commission direct Staff and any other parties to this case to expedite their review of this transaction, and to advise the Commission as soon as possible after the technical conference of a likely schedule for this case.
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� PEPL delivers 15% of the natural gas consumed in Missouri.  It provides service to AmerenUE, Aquila, Atmos Energy, Laclede Gas Company and MGE.  It is the sole source of natural gas transportation for the cities of Berger, Clarence, Fulton, Hermann, Macon, Madison, Middletown, Monroe City, Montgomery City, New Florence, New Haven, Paris, Perry and Shelbina.


� Although Southern Union indicates the Commission should assume Southern Union will acquire 100% of the equity interests of Panhandle, the proforma financial statements included in its application appear to reflect otherwise.  Also, the application does not address the extent to which Southern Union will be responsible for Panhandle off-balance sheet liabilities.





PAGE  
6

