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Soaollry 

WARY ANN YOUNG -eo.-! 

Re: case Ho. TR-89-239 - In the .attar of International 
Telecharge, Inc.'s tariff filing for operator services. 

Dear Mr. Hubbs: 

Enclosed for filing in the above-captioned case is an 
original and fourteen (14) conforaed copies of Staff's Response 
to International Te1echarge Inc.'s Motion for Shortened Effective 
Date. Copies have been sent this data to counsel of record for 
International Telecharge and the Office of Public Counsel. 

Thank you for your cooperation in this .attar. 

CBS:nah 
Enclosures 
cc: Richard s. Brownlee, III 

Office of Public Counsel 

Sincerely, j 

a~u~ 
Charles Brent stewart 
Assistant General Counsel 
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BI:I'OD Till PUBLIC IDVlCI OCIIIlUlOif 

OJ' Till ft'ATI OJ' JlliiOORI 

In the Matter of 
International Tel.cba1:9a Inc. •s 
Tariff Piling for Operator 
Services. 

) 
) 
) 
) 

STAFF'S RESPOKSI TO Dl'!liliiATIOlfAL TU.BCBUGI IBC. 'S 
MQUOI lOB eperpiD IIDQ'UYI DlD 

eoaes now the Staff ot the lliuow:i Pul:llio service 

commission (Staff) and states the following in Raaponse to 

International Teleoba1:9e Inc. •s (I'n's) Notion Por Shortene<l Bffective 

Date fo%' ITI Tariff Sheets 1 'l:lu:ol:lt'h 40 1 

I. DPCIPQRAL UUQBX 

By bport an4 Qrder iBBued on April 17, 1989, in ease No. 

TA-88-218 (as consolidated) , the eo.aission rejected ITI • s proposed 

operator services tariffs in part beaause ITI • s operator servicea were 

not provided ancillary to toll service. (Btrpprt an4 Qrder, pp. 7-11). 

ITI's tariffs we%'8 rejected even thouqh ITI's pEoposad rat.. purported 

to •irror the ratea Cbar~Jed by ATiT. 

Prior to the APril 25, 1989 effective date of said Report 

and Qrder, and prior to the Caaiaaion'• denial of ITI'• Application 

For Rebearinq, rn aouqht and received troa the Cole county Circuit 

court a t:Ampm:'ary restraining order of the Caaission • s oriqinal 

decision. This temporary reatraining order was issued 1ly the Cola 

county Circuit court, even thouqh no injunction bond waa posted as 

required by civil Rule 92.02(c), and expired 1ly ite own tarll8 when the 

Collllllission denied ITI 's APPlication Por Rehearing on April 28, 1989. 

on May 1 1 1989, ITI petitioned the Cole County Circuit 

court, pUrsuant to Sections 386.510 at seq. BSMo 1986, tor a Writ of 

Review and Stay ot the Commission's decision in ease Ho. TA-88-218. 

See Attachment 1. The court issued its Writ ot Revi- on Kay J, 1989, 

the appeal being doCketed as case No. CV189-50Gcc. 1 see Attaolment :z. 

1AJae%'ican Oparato%' services Inc. and the HiBBouri 
Independent Payphone Association al110 have appealed the Commiuion•s 
decision. 



-
on Hay 12, 1111, the court ul4 oral a:f:'9\IIMNlt on l'l'I • s 

Motion For stay. Also on Hay 12, 1181, approxiMt.ly two hours before 

oral a~t betjan in the court, lTl attapt.d to fils reviH4 

operator services t.ritfs with the sso:ret.ry of the c-i•ion. TH• 

tariffs -re rejected for filinq, hoWever, beoauu they bore a May 12, 

1989 effective date, contrary to Section 39a.aao RSMo supp. 1988 an4 

4 CSR 240-30.010. 

After the Court reet~ived briefs on the stay isaue tr011 ITI, 

the Office of the Public COIU)Hl, and the commission, the Court old 

further oral a~t on Hay 26, 1989. Later that day the court 

issued ita Order Grantinq Partial stay with said stay ssoured by a 

$1,000.00 suspension bond. s .. Attachllant 3. 

on Hay 30, 1989, the secretary of the c-inion r-ived 

ITI Tariff Sheats 1 through 40 along with ITI's Mction Por Shortened 

Effective Date Por Good Cause Shown. This case has bean docketed as 

case No. TR-89-239. These tariffs apparently are identical to the 

tariffs which ITI atteapted to file on May 12, 1989 eXCttpt that the 

May 30, 1989 tariff &beets bear no effective date. :In .. sence, the 

May 30, 1989 tariffs propo .. rates for intraLATA and interLATA 

operator services which reflect current AT&T rates in addition to 

containinq all the conditions illlpoee4 lly the commission on Teleoonnect 

company, Dial u.s., and Dial u.s.A. in case Ho. TA-88-218, with the 

notable exception of the condition regarding billing for traffic 

aqgreqator location surcharges. 

In its Motion For Shortened Effective Date For Good cause 

Shown, ITI alleges, inter .Al.J.A, that: 1) the tariff's effective date 

is lett blank pendinq the outcome of ITl's Motion; 2) the rates 

proposed in IT:I's tariffs reflect rates for intrastate operator 

services which previously have bean approved lly the commission for 

AT&T; 3) ITI'e tariffs comply with all but one of the conditions 

enunciated in Case lfo. TA-88-218: an4 4) ITI's tariffs have been filed 

in order to comply with the Cola county Circuit court's Qrdar craqtinq 

Partial stax. 



II. 

The couiasion conceivably b .. tour opt:ione Nfardil\9 I'H's 

May 30, lilt tariffs. The couiaaion could: 1) approve the tariffal 

2) suspend tbe tariffs and Ht the .. tter for hearinvr 3) reject the 

tariffat or 4) dis•isa ca .. No. TR•8t-23t becau.e the writ of Review 

and Order Granting Part;ial SWr issu.d in ca .. .O, C:V189-I06oa, 

precludes tbe eo-iaaion froa e-roiai119 juriiMli~ion over I'l'I's 

operator services tariffs paDding a deter.ination of tbe .. rita on 

appeal. ror tbe reaaona .. t fortb below, the Staff reCOIIIIenda tbat 

the commission di .. ias case Ro. TR-89-23t. 

A. Optfgp Omu MPrgyal 

'l'be Camaieaion llhould ~ approve rn:•a May 30, 1989 

tariffs. Aside from sa.. minor adjuataants .. de to •irror current 

AT&T rates, and the inclusion of minor reviaiona adopt:ift9 all of tbe 

case No. TA-88-218 conditiona, (exg•pt for tbe condition ragardinq 

billing for traffic aggreqator location aurcbarqea), I'H'a May 30, 

1989 tariffs are sUbstantially the same as tboae previously rejeotiMl 

by the Camaisaion as ~ bein9 in the public interest. Not only would 

case No. CV189-504Scc be rendered moot if ITI •s tariffs are now 

approved, but by proposing to continue billi119 traffic aggragator 

surcharqes in ita •new" tariffs, ITI continues to ignore tbe 

COIIIDlission•s concern for the end u.er of operator services. Moreover, 

there is no reason to believe that ITI has aomllhow transformed itself 

frDlD an Alternative Operator service COJapany into an interexchanqe 

company, which provides operator services ancillary to toll service, 

between the time that the commission issued its oriqinal decision and 

today. (see Report and Qrder, pp. 7-11). 

These reasons alone make approval of ITI's May 30, 1989 

operator services tariffs an unacceptable alternative. 2 There exists, 

2'l'be staff has examined ITI's May 30, 1989 tariffs to see if 
ITI's proposed 1+ service could somllhow be aagreqated, and ultimately 
approved, independent of ITI'• proposed 0+ services. :rn Staff's 
opinion, the two types of services are so intertwined under the 
tariffs' terms that approval of rn:•s l+ servicea would be illpossible 
at this time. 



however, another co.pelling, but I:Hisic, ruson to reject the approval 

option vbicb, vben applied, is equally persuasive qaiut tba 

suspension and the rej.ction option. as vall. The Ca.aission is 

precluded by law frOII exercising any further jurisdiction over l'l'I '• 

operator services tariffs due to the Writ of Review and the Qrd•r 

(jnnting Partial Stu issued by tba Cola county Circuit COUrt in CUe 

No. CV189•50&cc. 

The quaation of Wbather ITI should be paraitt:ad to provide 

intrastate operator aarvicaa is at tba vary baart of l'l'I •a appeal. 

8oth ITI, in ita Petition Por Writ of ReView, and the Cole county 

Circuit court, in ita Order Granting partial stay, claarly have atat:ad 

that the CO..iasion•a Report apd Qrd&r in ca .. No, TA-88-218 precluded 

ITI fr011 aubaitting additional operator services tariffs for the 

Commission'• consideration. see Attacblaent 1, p. 2; Attae~ment 3, pp. 

1-2. Upon issuance of a writ of review, the coutaaion looses 

jurlsdiction over the 11111ttera to be detereined by the Court on appeal. 

Section 386.510 RSMo 1986; stat;a U: rei. CM'Pb!lll lrgn Co. y. P§C, 296 

s.w. 998 (Mo. bane 1927). For the CODiasion now to attempt to 

approve, suspend, or reject ITI 1s llay 30, 1989 oparator servic:es 

tariffs while case No. CV187-50&cc r.aains undecided on judicial 

review invades the judicial review function reserved by statute to the 

courts. 

Pina1ly, the Cole county Circuit Court's Qrder Grantina 

Partial Stay, contrary to ITI's apparent belief, does not by ita tai:'IIIIJ 

direct the COllllllission to approve ITX'a now pending tariffs nor does it 

direct ITI to make any tariff filing. ITI argued to the court during 

the stay proc:eedinqa that ITI was net required by law to receive 

Commission approval of its tariffs to continue operations. 3 Aasumlng, 

arguendo, that. I'l'l: was correct, the Ca.aieaion need not now take any 

further action reqardinq :ITX sinc:e ITI current operations are •lawtul• 

under the UJllbrella of the Court's stay. :In any event, the court's 

3Tbis issue, too, aay be the subject of an appeal involving 
Callie No. CV18St-506cc, should a party decide to appeal the Circuit 
Court'• Ord•r Granting Partial ItA¥• 



stay o~r was deai9M4 to Mrely preHrve tM atetWJ Cj!UO, i.e., H'! 

would a able to continue ite operation~~, unlawful or not, pen4i1111J a 

final decision by the court on the •rite of tM appeal. 

Additionally, tM ten~~~ of the court's OD'er grapt;iH Partial StaY 

illpollinq the requir-te that ITI obarve only ATiT rates and that ITI 

0011ply with the case Ho. 'l'A-88-218 oonclitiONI .. a condition of the 

Court qrantiii!IJ the stay, in no way explicitly directs the Ca..i .. ion 

to approve tariffs to that effect, pendiii!IJ appeal or otMrwiae. Sino• 

the Court in effect rejected the ca..iaeion1 e arvu-nt that ft'I wae 

operatinq unlawfully, the Court 1 • apparent intent waa to not rec;ruire 

any further c-is•ion action reqardiii!IJ I'l'I. 

ITI'• alleqation in paraqraph 6 of ita Motion, where I'l'I 

claims it has aacle thia tariff fili119 to coaply with the Court • • Ordtr 

!irantina Partial stay, aiarepr ... nte the court • • intent 11114 rapreaanta 

just another diaingenuoua attempt bY I'l'I to ciro~U~Vant the requlatory 

and juclioial prooeuee. In fact, I'l'I firet atte.pted to aake this 

same tariff filinq on Kay 12, 19851 -- long before the Court granted 

the stay. The prooeaa of judicial J:'GVi- of ca..iHion cleoiaiona 

provides ITI aufficient opportunity to teet the lawhlneaa ancl 

reasonableness of tM eo.i .. ion•a decision. If ITI ultilllltely 

prevails on appaal, the C:O.iseion naceaeerily will be ordered to take 

further action in the oaae on r-m, otheJ:wi .. the ca..! .. ion' • 

original dsoision will atand. In the interia, the court, ancl not the 

COllllllission, is rec;ruirecl to further adjudge the aatter. 

The Ca..ission, therefore, should not n- be lured into 

taking some action that could be conetrued as extrajuriediotional nor 

ahoulcl the ca..ission feel obligated at thia point to raviait the 

claims and iuues alraedy deterained in case Ho. TA-88-218. 

B.. OptiM 'l'wp; suapeuipn 

In addition to the jurisdictional probl8118 .antionecl above, 

suspension of the tariffs ancl Httinq the ~~~attar for hearing pursuant 

to Sections 392.220 and 392.230 RSMo supp. 1988 abould be rejected as 

an option. There is no reason to relitiqate before the C:O.iuion 

issues which already have been decided and which are currently before 

the court on appeal. setting a hearinq would be fruitleaa and Woulcl 



constitute a waste of valuable tiae and r .. ource. since it is unlikely 

that the couission will sOIIilho'f Clball9e ite Uteraination rt11Jarcli119 

rri absent a rulill9 on the Mrite froa the Court. Jloreover, wen if 

the couission would decide to euspend the tariffs and set a hearill9 

in an effort to potttpona a couission detaraination, the Couiasion 

would be required by statute to act within el.ven 110nths or face the 

possibility of ITI's tariffs becaa1nq effective by operation of law. 

For these reaaons, the C01111iuion llhould not suspend ZTI • s 

tariffs and set the aatter for hearing, 

c.. Optign Draa: Ba1egtion 

Should the C0111118sion decide to overlook the jurilld.ictional 

issues and prooeed, rejection of ITI's Kay 30, 1989 operator servic.es 

tariffs represents a possible, if not the best, option. Rejection of 

the tariffs would be consistent with the COIIIIiuion•s prior decision1 

rejection also at least would quickly put the aatter back in the Cole 

county circuit Court, assuming of couree tbat ITI would seek an appeal 

of the coaaission•s action. The main factor weighing against thia 

option, however, is the possibility that the Cole county circuit court 

might viev the COIIIIIIission•s action of assuming juriad.iction and then 

rejecting the tariffs as BOIMhow being in violation of the Court's 

authority. The Court lli9ht view such C01111iaaion action as bein9 in 

clear contravention of the CoUrt's orclsr staying the ca.mission•s 

Report !IDd OJ;der as it pertaina to ITI and the court • s intent to 

preserve the status quo, lawfUl or otherwise, as of Kay 215, 1989. 

D. option rour: Dipjaaol 

In Staff's view, dinisdnc.J case Ho. T.R-89-239 on the goundll 

that case No. CV189-5015cc precludlls the commission froa taking any 

further action in reljJard to ITI's operator services tariffs pending 

appeal, makes the most sense for the CO..iuion at this ti-. A 

dismissal on these grounds minimizes the risk of the coaaission taking 

any action which mi9ht be construed as an interference with the 

circuit court•s authority over Case No. TA-88-:218 while at the same 

time it avoids all of the practical and lE19al problems which no doubt 

would arise if the COIIIDliiJsion decided. to approve, suspend, or reject 

ITI's May 30, 1989 tariffs. While it is likely that ITI will appeal 



the disaissal, the burden than would ba shifted to ITI to prove to the 

Court that the Coabsion was sCIIMhov required to taka an action, or 

actions, which would either render aoot tha issues in ca .. No. 

CV189-!506cc or which would, no doubt, craata a INC!Ond appeal docket 

involving the very .... issues nov before tha Court. 

l!O!fCU!810N 

Por all the foraqoinl) reasons, the Staff r~s that the 

Commission di .. iss case No. TR-89-239 on the qrounds that case 

No. CV189-!506cc, and tha court's Order Grantina Partial Stay issued 

therein, precludes the Ccmaaission froa acting upon ITI 1s tariffs at 

this time. Not only is there no qood cause to shorten the effective 

date of ITI 1 s •new• tariffs, there is no qood cau .. to do anythinl) but 

dismiss case No. TR-89-239. 4 Case No. TA-88-218 now is properly 

within the jurisdiction of the Cole county Circuit Court and the 

Commission should resist ITI's apparent attempt to bypass the 

requlatory and judicial review proces ... established by law. 

Respectfully sublaitted, 

Qr~ !i-!;:::1 
Assistant General counsel 

Attorney for the Staff of the 
Missouri Public Service Coaaission 
P.O. Box 360 
Jefferson city, Missouri 6!5102 
(314)7!51-8701 

CQTJUQTI 0! SIRUCI 

I hereby certify that copies · of the foreqoing have been 
mailed or hand-clelivered to all parties of record on this q n• day of 
~JG~~~·v~£~--------' 19~. 

4Preaumably, the tariffs are intended by ITI to become 
effective by operation of law 30 days after Kay 30, 1989 if the 
Commission fails to act. ITI's position in this reqard aay be 
arquable at beat since the tariffs th ... elves bear no effective date. 
However, prudence would seem to require a proapt ruling by the 
Commission in any event. 


