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BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION
STATE OF MISSOURI

R. Mark, )}
Complainant )
v. ) Cause No. TC-2006-0354
)
ATT a/k/a SBC a’k/a Southwestern ) 3
Bcll Teclephone Company, ) F “ L E D
Respondent )

COMPLAINANT'S MOTION TO QUASH NOV. 7 2006

NOTICE OF DEPOSITION, Missouri Public
MOTION FOR OTHER ADDITIONAL RELIEF Service Commission
AND SUGGESTIONS IN SUPPORT

Comes now Complainant with Compiainunt's Motion to Quash Notice of Deposition,
Mbotion for Other Addirional Religf, and Suggestions in Support,-and states:

1. That the Respondent has reached a new nadir in its quest to WIN this case at all costs
and to use {ts overwhelming power and-unlimited financial resources to blatantly, wantonly, and
willfully harass the Complainant in order to quash any artempt by a lowly P.O.T.S. residential
customer--a custonier who mercly wanted compliance with the Respondent's Tariff, G.E.T.
§6.12.6(E), attached, related to under $2.61/month in improper non-published monthly charges!

2. The hislory of this case indicates that in November 2003, the Complainant, a mere
residential St. Louis telephone customer, ceascd using his P.O.T.S. residential exchange
telephone hinc for voice communications and in lieu of simply disconnecting it, decided to usc it
exclusively for data purposes, to wit: a facsimile machine. All voice communications on the line
ceased.

3. In accordance with G.E.T. §6.12.6(E), the tariff provides that in the event that a
residential service customer uses: 1) a data terminal, and that 2) no voice use is contemplated, the
customer is entitled to a waiver of the monthly scrvice charge for a non-published number. In
November 2003 the charge was $1.43, and it has since risen twice in Missouri and 1s now
$2.61/month! A telephone call was placed to the Respondent's office in 2003 and the
representative was advised by Complamant of the two specific requirements set forth on the face
of G.E.T. §6.12.6(E): a data terminal and no further voice use contemplated. Simple?
Apparently not! The Respondent, arbitrarily and capriciously by its employee, Lane, refused to
discontimuc charging the monthly non-published charge for the line. Respondent refuscd to give
ANY reason other than that it belicved that it had "interpreted” the tariff correetly. Respondent
asked for no information aboul the Complainant’s [ax machine, about his income, about any
alicmative voice use, etc.--since G.E.T. §6.12.6(E) only required two things: data tcrminal and
no further voice use contemplated.
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4. In the meantime, the Respondent successfully uscd its power, influence, and money,
to obtained legislation in Missoun effcctively preventing the Commission from inquiring into the
basis of any G.E.T. charge, i.c. non-published monthly charges for residential customers, basic
charggs, etc. This law rendcred the Missouri Public Service Commission impotent to consider
such matters. While the identical non-published charae by the same ATT Respondent is only
%. 28 cents/month in Califoria, the Respondent has been ablc to, and continues to be able to,
virtually gauge Missoun tesidential customers for $2.61/month for the identical service with no
possibility of review or ouiside control because of the passage of the aforesaid law by the
Missouri legislature removing the Commission's authority to review Respondent's rates. There s
no "cap” on the monthly charge that the Respondent can, AND WILL, charge; the Respondent
has becn granted a virtual "licensc to steal” from belpless residential telephonc customers in this
state who wished to have a non-published number! The fact that a telephone customer "could”
g0 to a re-seller of the Respondent's services in Missouri and receive a 10% discount from his/her
total telcphone bill, is of no consolation! There is no competition! Let's call it the way it really
is! The Respondent is absolutely free to extract as much as it can from Missouri residential
teicphone customers! And, based on the rulings of this Commission, the Commission does not,
or will not, cven exercise what authority it still rctains over the Respondent!

5. The Respondent has been free to simply, arbitrarily, and eapriciously deny, as it has in
this case at all times prior to the filing of the formal Complaint and thereaficr, a monthly waiver
of non-published charge--with no obligation or duty to advisc and/or inform its telephone
customers of any specific reason for the denial; it can be arbitrary, caprictous, and irrational do
so bocause it has no [car of any financial cost to it for such a denial and refusal to abidc by its
own [ilcd tariffs!

6. The Commission has never promulgated any Rule prohibiting the aforesaid abhorrent
business practice or requiting the immediatc adviscment of 2 telephonc customer by a
Respondent of all facts and rcasons allegedly supporting any denial of relief pursuant to any
General Exchange Taoff. No doubt the Respondent has probably cngaged in such a subterfuge
in hundreds, if nol thousands, of OTHER cases, knowing that a residential customer has no
power--no ability te hire an attorncy and/or to conscientiously pursuc a formal appeal when the
amount involved consists of no more than scveral hundred dollars!

7. Sadly, thc Commission apparently could carc lcss; although a Missoun rcsident can go
to a Small claims Courl lo pursuc a small claim suit against a powerful and well-healed
defendant such as the Respondent (and in that situation, NO ATTORNEYS ARE ALLOWED by
the court and NO DEPOSITIONS ARE ALLOWED), this Commission has never seen {il 10
adopt similar rules and procedures in order to provide fundamental fuimess to a "small claim"
Complainant appearing pro=se.  Query: Although the Commission has been rendercd impotent
to review the rates of the Respondent, if s¢ill has been free to formutate rles and regulations with
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regard to fundamental faimess to a residential telephonc customer when the amount involved 1s
less than $5,000 or some speeific amount. Why has it not? Qnly the Members of the Missouri
Public Scrvice Commission can answer this question. 1t could have, on its own volition,
proposed rules to bar a Respondent from using attorncys, [rom requiring depositions, from
harassing a telephenc customer with multiple data requests, and from using its overwhelming
financial ability to retain an outside law firm to conduct a deposition. 1t could have mstituted
rulcs requiring a Respondent, such as in this case, to provide deiailed factual rcasons to its
customer, immediatcly and without delay, as to why it refuscs to abide by its own tariff:
G.E.T.§6.12.6(E)--from the VERY FIRST DAY of the Respondent's relusal, i.c., in this case,
November 2003! In this case, the Respondent even refuscd to agree (stipulate) that the
Respondent provided residential telephone service to the Complainant, let alonc anything other
than that "we believe that we arc corrcetly interpreting the tariff.” (The Commission’s Report
agrees with the Complainant, Respondent is not interpreting the tariff correctly and the
Complainant is enlitled to a favorable ruling from the Commission).

8. From November 2003 forward, thc Respondent simply refused 1o grant the waiver to
which the Complainant has been entitled, made no factual inquiries of the Complainant, and
apparently presumed it would not suffer any conscquences for such imational, arbitrary,
incxplicable, and capricious action! It did not inquire of the Respondent at any time even
inquire what kind of data terminal was being used, i.c. make, model, ete. sincc November 2003
until the formal complaint was filed; it was more than willing to accept the facts in this case as
indicated in November 2003: a data terminal was being used (fax machinc) and no voice use was
contemplated (or cven utilized).

9. Then, ONLY AFTER a formal complaint was [ilcd, it suddenly found itself in the
unenviable position of not being able to “justify" its arbitrary, irvational, and capricious rcfusal o
grant the waiver Lo which the Complainant has always been entitled---so, it has used 4 cadre of
four lawyers (onc would think one would be enough!), to harass the immocent (elephonc
customer, the Complaimant, with data requests and now, even a demand for a deposition! The
Respondent has relied on the fact that apparently the Commission members have such a scarcity
of lega! knowlcdge and/or resources available to them that the Commission would not even
know the difference between a summary judgment from legal terms such as with prejudice and
without prejudice!

10. The ONLY response the Respondent has EVER provided to the Complainant for
denial of the monthly waiver of the non-published charge since November 2003 was from an
cmployee of the Respondent indicating that the Respondent believed it had "imterpreted” the
tari{l correctly! As indicated, at no time was there any question or nquiry by the Respondent as
1o any material fact from November 2003 forward until the formal complaint was filed. Why? It
was and is obvious that there is and was NO GENUINE ISSUE OF MATERIAL FACT IN
DISPUTE in this case! The Respondent obviously recognized this and the Commission Stafl
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recognized this--the concept is apparently too diflicult for the Members of the Commussion to
recognize this alsa!

11. After attempis to informally rcach a settlement failed, (infer-alia, thc Respondent at
no time would 1o cease charging a monthly charge in the future despite knowing that only a fax
machine was being usced and no voice), the Complainani, naively thought that he could receive 2
fair and impartial review by the Commission--a formal complaint was filed. Sadly, the
Complainant has [ound that the Rules, procedures, praciiccs, and rulings of the Commission
"stack the deck™ against any lowly residential tclephone customer who does not have an attoracy
and for whom such lcgal assistance would be economically impossible in view of the fact that the
TOTAL amount at issue is under $300 plus intcrest since November 2003!

12. The tariff, §6.12.6(E) is clear and unambiguous on its face. 1f a statute is clear on 1ls
face. cven a first year law student could explain to the Members of the Commission that one does
not thereaficr delve into the background and history of the tanff. Division of Employment
Sceurity v. Comer, 199 SW3d 915; 2000 WL 2597338, G.E.T. §6.12.6(c) requircs ne
investigation of history, background, intent, or information in order for it to be applicd. 1)
DATA TERMINAL and 2) NO VOICE USE CONTEMPLATED could not be more clear from
a reading by any reasonable person of the tarifl,

13. The U.S. District Court in the North District of Illinois, Eastern Division, in Oneac
Corporation v. RayChem Corporation, 20 F.Supp 2d 1233, (1998), at P-4, stated, in relevant
parl, with regard to THE signals carmed ovér a tclcphong line:

"The . . . signal carrics eicher the voices that one hears
in the receiver or data scnt to a fax machine or computer.
(emphasis added). This signal is high frcquency and low voltage.”

Missouri, V.A.M.S. 400.5-102 (2), (as well as the statutes of most other statcs), has
adopted the Uniform Commercial Code, Sec. 5-102; the U.C.C. provides in relevant part:

“2. ... the fact thal data rransmittcd in a nonpaper (unwriitcn)
medium can be recorded on paper by a recipient's computer printer,
facsimile machine, or the like does not undcr currcnt practice render
ihc data so transmitted a 'document.” (cmphasis added).

14. What could be more clear?. A data terminal, no matter whether i 1s fax, computer,
TTY, TDD, elc. IS a data terminal. A rose is arose is arosc. The Staff's Report at P-6
indicated: " . . . the Staff recommends that the Commission determine that a [ax machinc is a data
terminal.” "No voicc usc conicmplated” could not be morc ¢lear on the face of the tanff. The
tariff does not statc (hat "data terminal” is limited to any particular device, whether fax,
computer, TTY, etc. yet the Respondent would like nothing better than to have the Comumisston
totally disrcgard what the tariff SAYS ON ITS FACE in favor of some other constrained
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interpretation of what the Respondent may or may not have "intended" years ago! Such is not
acceptable or correct legal statutory construction! If a statute (tariff) is fully capable of being
understood on its face, nothing {urther may be considered.

15. Tn this case, the Respondent has alrcady overwhelmed and inundated the
Complainant with data requests requesting everylthing from any income or busincss in which the
Complainant might be involved, to what was the "nature” of faxcs scnt and or received, to any
use of alternate VOICE communication used by the Complainant with the names of carriers and
telcphone numbers demanded--none of ANY of this has any relevancy or matenialily to the
particular tclephonc line in question for which the non-published waiver is applicable or to the
specific General Exchange Tariff relating to non-published charges! The tan{Tl c/early states:
"data terminal and "no voice use contcmplated.” NOTHING MORE--NOTHING LESS!

16. Thereafter, thc Complainant filed a Motion for Summary Judgmen! supportcd by two
sworn affidavits in which he indicaicd that he used, (since November 2003), a data lerminal
consisting of 2 fax machinc only and that not only was no voice use conlemplated in November
2003, bui no voice use has been used on the residential linc since that time, Even if the Mcmbers
of the Commission do not know what a "Summary Judgment” js, the Membcrs certainly have
access to attorneys who could have explained to them that a Motion for Summary Judgment is
applicable when there is "no genuine issue of material issue to be determined!” Another words,
does the Respondent have any EVIDENCE--personal knowlcdge, testimony, and/or documents
to refute the Complainant's affidavits and their recitation that the Complainant has used only a
data terminal on his line and that he did not conlemplate, nor did he use, any voicc since
November 2003.

17. The affidavits of the Complainant sel forth the answers to these questions clearly and
cogently. THERE 1S NOTHING MORE TO BE SAID ON THE MATTER. NO MATTER
HOW MANY FURTHER DATA REQUESTS ARE PROPOUNDED BY THE RESPONDENT
NOR HOW MANY DEPOSITIONS THE RESPONDENT DEMANDS! Any circuil court judge
would, after reccipt of such a Motion for Summary Judgment with supporting affidavits, inquire
of the Respondent: "Since the Complainant has submitied affidavits—what do you have to
indicate that theee ARE genuine issues of matcrial facts which are disputed? The judge would
further inquire: "Look. for two years you have denicd the Respondent the waiver that
Respondent is entitied to receive under G.E.T.§6.12.6(E). Whar facts, if any, do you havc to
substantiate that demial? Respondent AT&T has set forth nothing to support its refusal; it has
provided no genuine issues of material facts in dispute or to be deeided. Why--because there arg
nonc and Respondent very well knows ijt!

18. Instead, the Respondent in this case has misled this Commission and its membcrs and
has relied on the Commission's naivete. The Mcmbers of this Commission have been led down
the primrose path 1o believe that simply because the Respondent "does not like" the response of
thec Complainant, it has the right to go on a "fishing expedition" and to demand maore--what more
{s never explaincd by the Respondent other than "strict proof" A term which even the
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Commission’s own staff has a problem with after one reads 1ts Report! Respondent will not
learn anything more now (on a deposition or otherwise), than it did before from the Complainant
-- to try to justify why it has rcfused for years, since November 2003, to grant the waiver of the
monthly charge to which the Complainant has been absclutely entitled to receive sincc he has
used the resideniial telephone line cxelusively with a data terminal and there has been no voice
use on the line. He fully met, as the Staff has correctly concluded, the requircments for the
waiver! ‘

19. To classify this casc as "incredible” would be an understatcment! The pleadings in
this casc arc not measured in pages, but pounds! Nobody could have conceived that a simple
oral request of a residential telcphone customer wanting only compliance with G.E.T. §6.12.6(E)
(and the Respondent's, irrational, arbitrary, and capricious refusal), would have penerated such an
incredible response from the Respondent, a Respondent that has proven to be an unfair, arrogant,
hostile, and belligerent adversary--dcmanding but no furmishing (1.c., answcrs to Complainant's
data requesis); this Respondent has clearly demonstrated that it will do anything und gverything
to WIN at all costs, cven though its cause is unjust! Any lawyer could have explained to the
Commission Members that Missouri Rule of Civil Procedure Rule 74.04 provides that if there is
a Motion for Summary Judgment stating with particularly cach material fact and that therc is no
genuine issuc of matenal facts, (supported by affidavits), the other party has thirty days on which
to scrve a response; if the adverse party s relying on aflidavits, the respondent must attach
affidavits. The Response must admit or deny cach of "movant's faclual stalements, shall state the
reason for each denial, shall set out each additional material fact (emphasis added) that remains
in dispute, and shall support cach factual statement asserted in the response with specific

references.” Did the Respondent do that in this case, NO! Despitc for years having demed

the waiver the Complainant was entitled to receive pursuant to G.E.T. 6.12.6(E) on his monthly
bill, Respondent has been unable to respond or 1o sct [orth by affidavit or otherwise that any
genuing issuc of materfal fact exists!

20. Respondent's original decision to deny the waiver to which the Compluinant was
cntitled was obviously arbitrary, irrational, and capricious with no basis whatsocver! Now, when
it must “'put up or shut up,” it finds itself unable Lo do so! It could not, and cannet, refute the
material facts: that the Complainaat is using a data temunal exclusively and that there was no
voice use contemplated or even used on the residential telephone line since November 2003!
Any Circuit Court judge would have immediately grantcd the Complainant’s Motion for
Summary Judgmeni! Any Circuil Court Judge would have indicated:

"For years you, Respondcnt, have refused to abide by G.E.T. §6.12.6(c)
and now, you statc that you are unable to stalc any material facts on which
you relicd for your denial--you are unable to state whether or not there arc

genuine issues of material fact to be decided by this Courl!  Such is unac-

ceptable and not worthy of belief. Complaintant's Motion Sfor Summary
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Judgment 1s granted!”

This Commission, however, has done nothing relating to the Complainant’s Motion jfor
Summary Judgment! Only the Members of this Commission know why its members could not
have consulted its/thcir own legal counsel in order that they could be ¢nlightcncd on the subject
of summary judgments!

Even more cpregious and upsetting is that the Commission's independent and
profcssional Staff, in its SWORN Reporl, indicated that no other information or facts would
make any difference in its reccommendation io the Commission that the Complainant is
ENTITLED to the Commission's finding in his favor. lncredibly, this Cormmission cvcn
disregards its own prolcssional STAFF which independentiy and fairly examined the facts and
the issucs. This Conmission apparently could care less that the Cominission’s awn independent
Stafl, undcr oath, concluded ut P-6 of its Sta{l Rcport the absurdity of ATT's posiuon:

"ATT has demanded that the complainant provide "strict proof™
that "na voice usc 1s contemplated” on his telephone hne.”

The staffl is uncertain of how much proof is required to meet
AT&T's criteria." (emphasis added).

Would Respondent be satisficd if the Complainant signed his allidavits in blood?
Probably not! As the Staff indicated: "how much proof is required to meet AT&T criteria?"
NOTLING COULD EVER MEET AT&TS "ALLEGED" CRITERIA but Commission's
Members scem incapable of seeing the forcst through the trees! ATT's only purpose ol a
deposition is obviously and patently to harass thc Complainant to such an extent (hat the
Commission will ultimately dismiss the formal complaint or the Complainant will throw up his
hands and conelude that for the several hundred dollars at issue, enough is cnough! Ts that
what the Commission wants? [s that what the Commission considers its duty relating to
principles of upholding justicc and faimess to ALL partics? Granted, the law has stnipped the
Commission of most of its powers to regulate the Respondent, but 1t has not stripped the
Commission ol its ability to use common sense and to exereisc fundamental faimess to all
parties!

The Staff states in its Report al P-9 indicatcs that it has analyzed ATT's responscs to the
Complaint and found them "unpersuasive when held to the light of a definitional and plain
teading of the term "data terminal.™ The independent and professional Commission Staff
recommended that the Commission find in Complainant's favor at P-10:

"Because [acsimile machines (and personal computers) fall within the
items which today are commeonly understood to be 'data terminals,’ the
Staff reconumends that the Commission apply a 'plain_teading’ and
a_definitional understanding of the term 'data terminal’ and rulc.in
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Complainant's faver! Bcecausce the Complainant has provided a venfied
statemment that he docs not use his telephone line for voice purposes, the
Staff recommends the Commissions find that Mr. Mark qualifics for the
tarilf rate exemption.” (emphasis added).

The Commission's own profcssional and independent Staff further states:

"Thc staff is unaware of any other mattcr that affects, or that would be
affected by, these recommendations!”

THE STAFF IS UNAWARE OF ANY OTHER MATER THAT AFFECTS, OR
TUAT WOULD BE AFFECTED, BY THESE RECOMMENDATIONS! What more could
a lowly resideniial exchange telephonc customer, the Complainant, do or say further, that would
justify, (now, aftcr pounds of pleadings and voluminous data requcsts), a deposttion?
THERE 1S NOTHING MORE TO SAY! --and the all-powerful Respondent, the "Goliath” in
this case with its cadre of four attoreys, has now rctained a large law fitm to carry on with the
overwhelming harassment of "David," the Complainant, merely 10 enable the Respondent to
WIN this malter and make an example of Complainant in this casc: nobedy, but nobody, has
any hope ol success in challenging anything thai the all-powerful Respondent with its unlimited
financial and lcgal resources, does or will do!

Once again, IT APPEARS APPARENT ihat the Commuission cannot scc the forest
through the trees! In so acting up to this point, the Commission incredibly even refusces to accept
and acknowledge the expertisc of its_.own mndependent Statf which is not beholding to the
Respondent or to the Complainant.

21, The Complainant’s two affidavits FULLY answcred the only data requests of the
Respondent which were relevant and/or material in this case, however, despiic this, the
Respondent then used its overwhelming power and legal talent--its FOUR (4) attommeys of
rceord, 1o move that the Commission compel compliance with ALL of the data requests. 1t
unfairly and punitively did not even withdraw its data rcqucsts with regard to the only matcrial
facts which were clearly answered by the Complainant in his sworn affidavits, to wit: a data
terminal being used and no voice use conternplated (or used).

22. Tn Junc 2006, the Complainant filed his own daia requests and although the
Respondent filed a pleading indicating it "would provide a response,” it never did! Nothing to
date has ever been received by the Complainant from the Respondent! Further, Respondent
dcliberately classified two of its alleged data request responses as "highly confidential,”
knowingly that the Commission rules are so skewed against an individual pro-se litigant, that
the Complainant would never be ablc to sce the "highly confidential” responscs--il’ any were
filed! Commission's rules are blatantly unfair: they provide that ONLY an attomey or expert is
entitled to view "highly confidential” responses--is this fair to the Complainant who is not
represented by an atierncy? Is this fair to a Complainant when the total {inancial amount
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involved in the Respondent's relusal to comply with G.E.T. §6.12.6{e) 1s only several handred
dollars and an attorney is financially out of the question? Is this fair to a Complainant who
cannot afford to involve an expert witness over a matter of several hundred dollars?
To compound the utter unfaimess, this same Respondent provided answers to Staff's data
requests relating to information the Respondent had within its cace, custody, possession, and
control: the Complainant's name, service addrcss, and billing address--yet the Commuission
(despite being informed of this fact), thereafter, ordered that thc Complainant furnish this same
g information which the Respondent already not only had, but had furnished to Stafl, or risk
having Complainant's forma! Complaint dismissed! Just how unfair can the Commssion get,
anyway? Can the Commission blame the Complainant for belicving that the Commission has
"stucked the deck” against any pro-sc Complainant having to deal not anly with an all-powerful,
arrogant, and ruthless Respondent, but also with a Commission that could care Jess about an
individual residential telephone Complainani with only a few bundred dollars invelved ina
Respondent's arbitrary and capricious refusal to comply with its own General Exchange tan (7

23. One certainly cannot expcet even a modicum of faimess from this Respondent, a
Respondent that demands that the Commission compel answers to data requests despite knowing,
and having received, affidavits of thc Complainant subsequent to the propounding of their data
requests which specifically provide answers and having furnished, itself, information (and
furnishcs to Staff), information which it seeks to compel from the lowly residential exchange
telephone customer? One cannot expect a modicum of fairness from an arrogant Respondcent
with unlimited financial resources and a plethora of legal ialent (four attorneys of record in this
casc), that arbitrarily and capriciously thumbs its nosc at compliance with its own filed tariff,
G.E.T. §6.12.6(c), for ycars and rcfuses to provide its loyal tclephon¢ customer, the
Complainant, even with any specific reason(s) why it has refused to gran( the rehicf to which the
customer is entitled, What can onc expect from a Respondent that arrogantly knows that there
will be no consequences to its arbitrary and capriciously refusal to abide by its filed tariffs?
What can one expect from a Respondent who not only has a cadre of four (4) attomeys
representing it in this case, but also has now rctained a law firm to conduet a deposition which is
scheduled for no purpose other than o blatantly harass a Complainant with a fishing expedition
in order io try to "break down” the residential telephone customer secking only what the
sustomer has been, and is, entitled to reccive, to wit: several hundred dollars rcimbursement for
unpublished monthly charges which even the Staff of the Commission, (after a full and complctc
investigation), agrees the Complainant is, and was, entitled to receive!

74, Specifically with regard to the deposition notice (attached). the Complainant 1s unable
to attend and will not attend because of serious medical prablems and because of other
objections, some of which have been set forth above. If the Commission requires an affidavat, the
Complainant will supply onc. Prcsumably the arrogant and all-powerful Respondent will now
filc a motion to dismiss because of the [ailurc to attend a deposition! Tt will usc any stratagem,
however, improper, to WIN at all costs!
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25. Certainly before tuking any adverse action against the Complainant, it could
rcasonably inquire: what do you expect to achieve by a deposition that you have not been able to
achicve by voluminpus previous data requests?

26. TF tlus Commission wishes to be fair and 10 place the Complainant on the same
footing as the Respondent, then it should:

A. Grant this Motion, Complainant’'s Motion to Quash the Subpoena, in that
the Respondent has had every opporiunity to request responses on its dala
requests and the Respondent is guilty of laches, to wit: unclean hands, for
having failed and refused to provide the answers to the Complainant's data
requests propounded in June 2006 which the Respondent agreed to
cespand to but has not. The Respondent has unclean hands and is
therefore, not entitled fo any action by the Commission.

B. Grant the still pending Complainant’s Motion for Summary Judgment and
after re-reading its own sworn Stafl's report: no fact will make any
difference in the Staff's rccommendation that the Commission rule in favor
of thc Complainant on the Complainant's request for adjudication of the
formal complaint and afler re-reading the two affidavits of the
Complaimant in support ol his Motion for Summary Judgment.

C. Tnstiluic, not as a penalty, but as a mew Rule, that a successful Complainant
shall be entitled to receive compensation, (again, not as a penalty), but as
liquidated damages, $25,000 or some fair amount perhaps cqual to the
amount that a Respondent expends, for the value of a Complainant's time,
efforts, and cnergy in seeking comphianee by a Respondent with a tan [T
that a Respondent bas arbitrarily and capriciously refused to comply with,
about which the Respondent has refuscd, for years, to give any speeific
rcasons for non-compliance other than that the Respondent believes that
the 1an ff is being “interpreted” properly, about in view of the
Commuission's Staff Recommendation. Although the current Missoun law
prevents the Commission from revicwing the basis for any tariff, the
Commission has nol been stripped of its authority and power to institutc
new Rules which arc fair and cquitable to all partics.

D. Institute a new Rule, like a Small Claim Court Proceeding, that if the amount
at issye in a formal complaint relating to a G.E.T. is less thuan 85,000 (i.c.,
like Small Claims Courts in Missouri), the Respondent shall not be
allowed to utilize any attorney in the htigation and shall not be allowed to
utilize depositions.

E. Canccl any future hearings in this case. Any [uture hearing would be
rendered moot if the Commission immediately and forthwith revicws and
grants the Complainant's Motion jor Summary Judgment as well as the

10
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Staff's Report and Recommendation that the Complainant is entitled to
judgment.

F. Institutc 2 new amended Rule that in addition 1o an attomcy and an cxpert
witness having access {o "highly confidential answers™ of a Respondent, a
pro-se Complainant SHALL BE ENTITLED to a copy of any response of
a Respondent that is marked as "highly confidential” or "proprictary” in
order to "level the field” and permit a Complainant to be afforded the same
right of discovery as 1s currenily available to the Respondent--in this case,
with a cadre of nol one, not two, not three, but four attomeys of record!

G. Consult its legal respurces when it is called upon to make a decision on legal
rulings such as "summary judgment” and to take the action that a Circuit
Court Judge would utilize under the sarnc or similar circumstances
pursuant to the Missoun Rulcs of Civil Procedure.

27. If the Commission fails to act appropuniately and fairly, such lack of action by the
Commission will only serve 1o have the Missouri Public Service Commmission held 1n disrepute
by the citizens of Missouri; Such lack of action and fundamental fairness will confirm to all that
any aggricved residential telephonce etstomer will not, and cannot, receive a [aic adjudication
before the Missoun Public Service Comunission when a formal complainant is filed and the
aggncved telcphone customer is acting pro-se. Justice, faimess, and an cven playing ficld--
cannot be expected when dealing with the Missouri Public Service Commission.

r

WHEREFORE, Complaint prays that the Commission wall:

1. Immediately order that the deposition notice of the Respondent shall be quashed
because, inter-alia, the Respondent has come to the Commission with /aches, unclean hands,
since it has not provided answers to the Complaint’s June data requests despite its promise to do
s0. Respondcnt is not entitled, therefore, Lo any considcration of any claim for rehicll

2. Consider the rcasons sct forth by the Complainant for the quashing of the Respondent’s
deposition notice including, but not limited to, the fact that for medical rcasons, the Complainant
cannot attend and that no useful purpese has been demonstrated. or would be served by, such a
dcposition; the Respondent has not affirmatively demonstrated that the data requcsts heretofore
propounded and answered are insufhicient.

3. Consider and grant Complainant's Motion for Summuary Judgment after re-reviewing
the Staff's report that no other facts would change the recommendation of the Stall that the
Commission should grant the Complainant's requests for relick. '

4. Consider adopting rulcs such as are applicable in Missouri Small Claim Courts that the
Respondent shall not be allowed Lo be represented by an attorney uniess the amount at issue is

11
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over "$5,000 and/or the Complainant has an attorcy and is not appearing pro-se.

5. Consider some fair and just compensation, not as a penalty, to compensate a pro-se
Complainant for the value of complainant's time, effort, and energy expended because a
Respondent has arbitrarily and capriciously denicd a legitimate and meritorious request for
compliance with a gencral exchange tariff. Such would alse require that the Stalf find that the
complainant is entitled to some reliel prior to the Commission's ordering fair and just
compensation to a Complainant. In this case, $25,000 should be considered by the Commission,
once agaim, not as a penalty, but 1n the inicrest of fairness and justice under all of the
civgumstances. Suggestion: the Commission could inquire as to the valuc of the legal services
and time that the Respondent has expended and order that such same amount be pmd 1o a
successful Complainant. Although the Commission's right to review taritfs has rendered the
Commission impotent under the law, to wit: the Commission's right to adopt rules providing
fundamental faimess to ALL litigants 1s still available to the Commission,

¢. Cancel any [uture "cyidentiary hearng" in this case (which would be rendered moot 1f
the Commission grants Complairant's Motion for Summary Judgment), aficr revicwing the
Complatnant's affidavits and the Staff's independent and professional sworn Report indicating
that no further facts would chamge the Stalf's recommendation to the Commission that it find in
favor of the Complainant.

7. Amend its rules so that a pro-se litigant, IN ADDITION TO, an attorney and an expert
witness. shall be [urished by any Respondent, answer(s) to data requests that are classilicd as
"highly proprietary” or "tradc scerets” so that the Complanant is on an cven playing field with
the Respondent and has all informatidén necessacy to prepare for any fair adjudication of the
issues.

8. Enter such further orders as may bc found to be just and proper m the premiscs.

Respectfully,
C_#.P——-
Complainant

November 6, 2006

Cupicy faxed W the Plic Service Commission,
Genera! Counsel's O, 573.751-9285;

Lowis IR Mills. dr.. Office uf Public Counsyl,
573.751-5562, and mailed to the Atnnmeys liw
A& T Missouri, Respondent,

U Gravnin View Cu AC

1. Lowds, Missane o 1228
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PS.C. Mo-Ng 35

No Suppleaent © tus Generul Exchunge Tastt
} tariiT will be issued Sccuon 6
sncepy for the purpusc 15th Revised Shgat L1
ot cunceling thiy tariff. ) Replacing 14t Revised Sheet 11
DRECTORY SERVYICES

6.12 NONPUBLISHED EXCHANGES SERVICE (cont'd)

6.12.4 Resid taLe:

Monthly Service and
Rate Equipenent Churpe (1}
Noagpublished Exchange Service, cach
Noapublisled clephone mumber [y 2 0)] $2.14 (CRX2) £6.00

6.12.5 The munimum erm for which soapublished Exchange Service wil) be billed ix oae nacaih.
5.12.6 The rate will 4gLupply in the following ceses: |
A. Forapn Exchange Sevvice, where the customer is also furnished Local Exchangs Sarvice,

B. Additignal Local Exchunge Servioe fiurniahed the same custoncer in the saJ08 cxchange 50 lony
&s the customer has Local Exchange Service listed wn the directory in the same exchange.

‘ C  Locul Exchange Service for customers [iving in 3 dotel, hospitl, reurement complex,
' upartment house, boarding house or club, if the customes is hisied under the weicphane Dumbe:
of the establishinent. . .
D Where s customer's service is changed 1o nonpublisbed tor p Telephons Company reason due
10 unusual circumsiances, such as hamassing calls, threats ar ather acts adverscly atfccnng the
healts, welfure, security or servige of the customer, (This service should not be provided for a
period of more than eoe month. ) :

E  When a custammer who bas servige which involves daw \crminals where there is po vouce wse
contemplated

F.  When the cussomex elects to publish his/her prefarred number service telephane unber in lieu
of 1he residence local eachange purabes in the same cxchanpe.

(1) The Service and Equipmenr Charge is applicable only when the request for non-publisbked
Exchange Scrvice is subsequent w the initial inatallation of the cxchange acceas linz,

(2) A porton of this rale i3 ipterim and subject to refuad to all the cusiomery charged pursuani w e
revenus recovery mechanisra desenibed in P.S.C, Mo.-No. 24, Local Exchange Taniff,
Paragraph 1.7.7.A. snd 1 B 6, and in P.8.C. Mo.-No. 26, Loog Distsnce Message
Telecammunpications Service Teriff, puagraphs 1,10.4 and 1.11.F.

Issued: June 10, 2003 HErlective: July 1C, 2053

By CINDY BRINKLEY, Presideni-SBC Missouri F ﬂ C‘d_
Southwestern Bell Telephooc, LP., d/b/a SBC Missouri

St Lowis, Missouri MO PSC

TOTHL PO
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VIA FACSIMILLE

T eRFT

Inre: Section 6.12,6(8) of Southwestem Bell Telephone, L.P's General Lxchange
Taritf

Dear Mr. Marls:

1 understand from your numerous phone calls that you do not agree with SBC Missour's
applicaiion of the tariff. While 1 respect your opinion, [ do not agree with i1, 1 want you o know
- . . "—‘——-—r——-———-'_"—-_.‘ .
that SBC Missoun values your business and [ am sorry we don’t agree on tlus 1ssue.

Very truly yours,

Paul GG. Lane
General Counsel-MO/KS
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BIEFORE THE MISSOURI PUBLIC SERVICE COMMISSION
OF THE STATE OIF MISSOURI

R. Murk,
Complinunt,
Cuse No. TC-2006-0354

YA

Southwestern Bell Telephone, L.P.,
d/ofa AT&T Missown,

o e e N i M A N A

Respondent

NOTICE OF DEPOSITION

YOU ARE HEREBY NOTIFTED that the deposition of Richard Murk will be taken at the
offices of Thompson Coburn LLP, One US Bank Plaza (corner of Seventh and Washinglon
Streets), 35™ Floor, St. Louis, Missouri 63101, m 9 aan., on ‘Thursday, November 9, 2006, and
that the taking of said deposirion, if not completed on that day, will be continued from day-1o-
day, at the same place and ume until completed.

-

SOUTHWESTERN BELL TELEPIIONE, L..P.

PAUL G. LANE #27011
LEOJ. BUB 34326
ROBERT J. GRYZMALA #32454

Attorneys for Southwestern Bell Telephone, L.P.

One AT&T Center, Roem 3516

St. Louis, Missour: 63101

314-235-6060 (Telephone)314-247-0014 (FFuesimile)
robert pryzmala@sbe.com (E-Mail)



