BEFORE THE PUBLIC SERVICE COMMISSION

Of the State of Missouri

	The Staff of the Missouri Public Service Commission,




Complainant,

v.

The Cube,


Respondent. 
	)

))

)

)))

)
	Case No. TC-2002-328

	
	
	


STAFF’S NOTIFICATION OF LACK OF RESPONSE AND REQUEST TO CHANGE STYLE OF CASE

COMES NOW the Staff of the Missouri Public Service Commission (Staff) pursuant to 4 CSR 240-2.070 and for its Notification of Lack of Response and Request to Change Style of Case, respectfully states as follows:

1.
The Staff filed a Complaint on January 14, 2002 against The Cube to determine whether The Cube failed, omitted, or neglected to obey the Commission order compelling the answers to Staff Data Request No. 2501 in Case No. TO-2001-467.  A Notice of Complaint was issued by the Commission on January 17, 2002.

2.
On March 7, 2002, the Commission issued an Order Granting Default, authorizing the General’s Counsel’s Office to bring a penalty action under Section 386.600 RSMo 2000.   

3.
Counsel for Staff has attempted to contact The Cube via telephone without a response.  Counsel for Staff did an internet search for The Cube and came across the site www.itsforyou.com, which shows the name of the telephone provider as “The Cube, L.L.C.” on its site.  The Order approving tariff and recognizing change of name in Case No. TA-98-231, the tariff filed, and the registration with the Secretary of State’s Office, for this telephone company read: “Tin Can Communications Company L.L.C. d/b/a The Cube.”  The contact list on the web site shows a different address and phone number than the Staff has in its CLEC list.  Although Staff has not received any indication that the address used for The Cube in previous filings was incorrect, the address as shown on the web site is now added to the attached service list.  Counsel for Staff attempted to check the address of the company by referring to an Annual Report, however, it seems the company has never filed an Annual Report.  According to the Commission’s consumer services division, the contact person for The Cube is James Mahan.  Counsel for Staff has called and left a message with Mr. James Mahan and his assistant and has e-mailed Mr. Mahan without response.  As of the date of this filing, Staff has not received information or any other response from The Cube.

4.
“The Cube” is a registered fictitious name used by Tin Can Communications Company, L.L.C.  As such, this misnomer should be corrected by using the name “Tin Can Communications Company, L.L.C. d/b/a The Cube.”  A misnomer does not destroy the effectiveness of a petition.  Watson v. E.W. Bliss Co., 704 S.W.2d 667, 669 (Mo. banc 1986).  The correction of a misnomer relates back to the filing date of the original petition when the proper party had notice.  Id. at 670.  A judgment against a misnamed party who was served with process is valid and binding.  Failure to object at the proper time, and in the proper manner constitutes a waiver of the objection, as where, instead of objecting that he is sued by the wrong name, the defendant enters a general appearance, pleads to the merits, or suffers judgment by default.  67 C.J.S. Parties § 149, pp. 1151-1152.  Orona v. Consolidated Cab Company, 373 S.W.2d 486, 488 (Mo.App.1963).  Misnomer of a corporate defendant is immaterial if the corporation was not thereby misled and if there was no substantial mistake indicating an intention on part of plaintiff to sue a different entity.  Id. at 488.


WHEREFORE, the Staff submits the above information to the Commission for its consideration and requests the style of the case be changed to show the respondent as Tin Can Communications Company, L.L.C. d/b/a The Cube.

Respectfully submitted,








DANA K. JOYCE








General Counsel








/s/ Eric William Anderson
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Eric William Anderson

Assistant General Counsel



Missouri Bar No. 47253








Attorney for the Staff of the








Missouri Public Service Commission








P. O. Box 360








Jefferson City, MO 65102








(573) 751-7485 (Telephone)








(573) 751-9285 (Fax)








eanderso@mail.state.mo.us

Certificate of Service

I hereby certify that copies of the foregoing have been mailed or hand-delivered to all counsel of record as shown on the attached service list this 19th day of April 2002.








/s/ Eric William Anderson
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