BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Determination of Prices, )
Terms, and Conditions of Line-Splitting and ) Case No. TO-2001-440
Line-Sharing. )

SOUTHWESTERN BELL TELEPHONE COMPANY’S
RESPONSE TO ORDER DIRECTING FILING

COMES NOW Southwestern Bell Telephone, L.P. d/b/a Southwestern Bell Telephone
Company (“Southwestern Bell”) and for its Response to Order Directing Filing, respectfully
states to the Missouri Public Service Commission (“Commission ') as follows:

1. On May 24, 2002, the United States Court of Appeals for the District of Columbia
Circuit granted petitions for review in companion cases challenging the legality of the Federal

Communications Commission’s (“FCC”") UNE Remand Order' and its Line Sharing Order.” See

United States Telecomms. Ass’n v. FCC, 290 F.3d 415 (D.C. Cir. 2002). A copy of that decision

is attached hereto as Exhibit 1. The D. C. Circuit expressly vacated the Line Sharing Order and
remanded both decisions to the FCC for further consideration consistent with the principles
outlined by the court. In its June 10, 2002 Order Directing Filing, the Commission requested the
parties to submit briefs assessing the impact of the D.C. Circuit’s USTA decision on these
proceedings.

2. In the short run, the USTA decision is likely to have only a modest impact on

these proceedings. Under the Federal Rules of Appellate Procedure, the court’s mandate does

! Third Report and Order and Fourth Further Notice of Proposed Rulemaking, Implementation of

the Local Competition Provisions of the Telecommunications Act of 1996, 15 FCC Red 3696
(1999) (“UNE Remand Order”), petitions for review granted, United States Telecomms. Ass’n v.
FCC, 290 F.3d 415 (D.C. Cir 2000) (“USTA”).

2 Third Report and Order in CC Docket No. 98-147 and Fourth Report and Order in CC Docket

No. 96-98, Deployment of Wireline Services Offering Advanced Telecommunications
Capability, 14 FCC Rcd 20912 (1999) (“Line Sharing Order’™), vacated and remanded, United
States Telecomms Ass’n v. FCC, 290 F.3d 415 (D.C. Cir 2000) (“USTA”).




not issue until seven days after either the time for filing a petition for rehearing has passed ‘(i.e.,
45 days) or the court denies a timely petition for rehearing. See Fed. R. App. P. 41(b). Because
the D.C. Circuit issued the USTA decision on May 24, 2002, the court’s mandate will not issue
until at least July 15, 2002. Should a party file a petition for rehearing, the mandate will not
issue until the rehearing request is addressed. Until the mandate issues, the FCC’s line sharing
rules, as well as the general unbundling rules articulated in the UNE Remand Order, remain in
effect.

3. Even after the mandate issues, Southwestern Bell will continue to comply with
existing interconnection agreements, where Southwestern Bell’s unbundling obligations are set
forth. Those contracts will continue in effect notwithstanding the D.C. Circuit’s decision to

vacate the Line Sharing Order. Southwestern Bell’s interconnection agreements, however,

contain change-of-law provisions, which set forth a detailed process of negotiations and, if
necessary, a dispute resolution process to modify the agreement to reflect the intervening change
in law. With regard to this particular proceeding, the Optional Line Sharing Amendment
Appendix to Attachment 25: xDSL of the Missouri 271 Agreement (“M2A”) specifically -
anticipates what is to happen in the event that the Line Sharing Qrder is struck down on appeal.
Section 11.2 of the Optional Line Sharing Amendment provides that, if the FCC’s line sharing
rules are vacated:
The parties shall negotiate in good faith to arrive at an agreement on conforming
modifications to this Appendix. If negotiations fail, disputes between the parties
concerning the interpretation of the actions required or the provisions affected
shall be handled under the dispute resolution procedures set forth in the
underlying interconnection agreement.

Section 9 of the M2A’s General Terms and Conditions provides for dispute resolution

procedures, including the presentation of disputed issues to the Commission.




4. In the longer term, though, the USTA decision is likely to have a significant
impact on these proceedings. Because the D.C. Circuit has expressly vacated the Line Sharing
Order, the FCC’s line sharing rules will be eliminated once the mandate issues later this
summer.> Given the USTA decision, it is unlikely that the FCC will be able to promulgate
similar line sharing rules on remand. Under the principles that the court directed the FCC to
consider when conducting its unbundling analysis — and given specifically the requirement that
the FCC strike an appropriate balance between avoiding wasteful duplication of facilities, on one
hand, and imposing costs such as “disincentives to research and development by both ILECs and
CLECs and the tangled management inherent in shared use of a common resource,” USTA, 290
F.3d at 429, on the other hand — it is difficult to conceive how the FCC legally could readopt a
line sharing obligation.

5. The USTA court made clear that in considering which particular network
elements to unbundle under section 251(c)(3) of the Telecommunications Act of 1996 (“1996
Act™), the FCC must balance any potential benefits associated with unbundling a specific
network element against the costs that necessarily accompany the obligation to unbundle. The
court flatly rejected the “[FCC’s] expression of its belief that in this area more unbundling;is
better” because “Congress did not authorize so open-ended a judgment.” USTA, 290 F.3d at

425, As the Supreme Court had recognized in AT&T Corp. v. lowa Utilities Bd., 525 U.S. 366

(1999), “unbundling is not an unqualified good.” USTA, 290 F.3d at 429. Rather, “[e]ach
unbundling of an element imposes costs of its own, spreading the disincentive to invest in

innovation and creating complex issues of managing shared facilities.” USTA, 290 F.3d at 427.

3 Under the SBC-Ameritech Merger Conditions, SWBT will continue to provide other CLECs
access to the same network functions as are provided to its structurally separate affiliate SBC
Advanced Solutions, Inc. (“ASI”). SBC will, of course, continue to honor its obligations under
the SBC-Ameritech Merger Conditions, which expire in October 2003.




6. Under a proper unbundling analysis, the FCC cannot require an incumbent LEC
to unbundle advanced services or advanced-services equipment, including the high frequency
portion of the loop. As the D.C. Circuit explained, the FCC’s line sharing rules were rooted in
“[t]he Commission’s naked disregard of the competitive context” for broadband, id. at 429,
“detached from any specific markets or market categories.” Id, at 426. Yet there is significant
competition from other facilities-based providers in the market for broadband services (so-called
“intermodal” competition), and the incumbent LEC’s digital subscriber line (“DSL”) technology
is a decidedly minority player in that market. “The Commission’s own findings (in a series of
reports under § 706 of the 1996 Act) repeatedly confirm both the robust competition, and the
dominance of cable, in the broadband market.” Id. at 428. Under these circumstances, where the
cable companies have roughly twice as many broadband customers as DSL and provide a clear
alternative to the incumbent, it is impossible to conclude that the absence of an unbundling
requirement for DSL facilities “will genuinely impair competition” in the market for broadband
services. Id. at 425. Indeed, the court anticipated as much, declining to address the incumbent’s
challenge to the FCC’s pricing rule for line sharing because “we think the possible mootness . . .
warrant[s] deferring the issue to another day.” Id. at 430

7. Although not legally obligated to do so, Southwestern Bell has committed to
continue to provide line sharing pursuant to the terms and conditions in its interim and final line
sharing agreements and appendices that were in effect as of May 24, 2002 (the date of the USTA
decision), and through February 15, 2003, by which time the FCC should have issued its new
unbundling rules as a part of its ongoing Triennial Review. Southwestern Bell’s commitment is
set forth in a letter from William M Daley, President of SBC Communications, Inc. to Michael

Powell, Chairman of the FCC, dated June 18, 2002, a copy of which is attached hereto as Exhibit



2. This commitment ensures that CLECs will be able to continue to operate pursuant to the
provisions of the Optional Line Sharing Amendment to the M2A even though the legal basis for
line sharing has been eliminated by the D.C. Circuit’s USTA decision. Southwestern Bell’s
voluntary commitment should alleviate any CLEC concerns that they may experience
interruptions in the availability of line sharing under the terms and conditions of the Optional
Amendment to the M2A. Southwestern Bell’s wholesale operations are an important part of its
business, and this commitment provides for certainty during this time of transition.
Southwestern Bell’s commitment to continue to provide the HFPL under the Optional
Amendment does not, however, extend to the imposition of new terms and conditions beyond
those in effect as of the date of the USTA decision. See: Exhibit 2, p.2. Accordingly, the
Commission may not impose new terms and conditions beyond those specifically set forth in the
Optional Amendment as it existed on May 24, 2002.

8. Accordingly, Southwestern Bell believes that the Commission cannot adopt any
of the proposals in this proceeding to expand its scope or to change the terms and conditions that
were in effect as of May 24, 2002. Since the Commission initiated this docket, various parties
have attempted to expand the scope of these proceedings (1) to make the Commission’s
determinations available to any CLEC, regardless of whether it has signed the M2A or otherwise
complied with the negotiation/arbitration requirements of sections 251 and 252 of the 1996 Act
and (2) to include a review of Southwestern Bell’s Project Pronto architecture and establish
terms and conditions under which that architecture must be made available to CLECs, regardless
(again) of whether such CLECs have complied with the negotiation/arbitration provisions of the
Act. So far, the Commission has wisely refused to expand the scope of this proceeding, and it

has specifically determined that issues relating to Project Pronto are to be considered in a



separate proceeding. The Commission specifically noted that “[t]he issues surrounding the
proposed deployment of Project Proto architecture are broad and complex, and are beyond the
scope originally envisioned for this case. Inclusion of these complex issues would substantially
delay the conclusion of this case.” The D.C. Circuit’s USTA decision confirms the wisdom of
this determination, and the Commission should reject any proposals to examine the Project
Pronto architecture as part of this proceeding. Southwestern Bell notes that its Broadband
Service offering, under which Southwestern Bell has voluntarily permitted CLEC:s to utilize the
Project Pronto network for the provision of competing services, remains available to CLECs
pursuant to the terms of the SBC-Ameritech merger conditions.

9. The USTA decision makes clear that the FCC cannot legally require any
unbundling of the advanced-services equipment the is part of the Project Pronto architecture.
See supra 6. And the FCC had already indicated that it has begun to move in the same
direction. For example, in its Triennial Review NPRM, 3 the FCC explained that “[t]he task set
out by the statute — to implement a competition policy that provides incentives for the
‘deployment’ of advanced telecommunications capability without regard to transmission
technology — requires a special focus on questions of intermodal and intramodal competition as
they relate to broadband technology.” Triennial Review NPRM 9 27. Unbundling, however,
destroys those very incentives. See USTA, 290 F.3d at 424. (“If parties who have not shared the
risks are able to come in as equal partners on the successes, and avoid payment for the losers, the
incentive to invest plainly declines.”) As individual FCC Commissioners have separately

explained, “new entrants have little incentive to build their own facilities, since they can use the

4 Order Regarding Request for Supplemental Testimony and Request for Additional Cost
Studies, Case No. TO-2001-440, at 4 (Oct. 9, 2001).

3 Notice of Proposed Rulemaking, Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers, 16 FCC Red 22781 (2001) (“Triennial Review NPRM”).




incumbents’ cheaper and more quickly. And incumbents have some disincentive to build new
facilities, since they must share them with all their competitors.” Kevin J. Martin,

Commissioner, FCC, Framework for Broadband Deployment, Remarks at the National Summit

on Broadband Deployment, Washington, D.C. (Oct. 26, 2001).6 When these costs are considered
against the backdrop of the competitive market for broadband services, the balancing analysis

required by the 1996 Act, the Supreme Court’s lowa Ultilities Bd. decision, and the D.C.

Circuit’s USTA decision are all clearly pointing in the same direction — i.e., the rules that require
the incumbent to offer line sharing cannot stand.

10.  The 1996 Act expressly assigns to the FCC the task of “determining what network
elements should be made available for purposes of” satisfying the requirement that an incumbent
local exchange carrier provide to competitive local exchange carriers nondiscriminatory access
to network elements on an unbundled basis. See 47 U.S.C. § 251(d){(2). The Commission is not,
therefore, at liberty to disregard the balance that the FCC eventually strikes. Once the FCC has
balanced the costs against the prospective benefits of unbundling, and conducted an “analysis of
the competing values at stake in the implementation of the Act,” USTA, 290 F.3d at 428, the
states are not free to disregard the FCC’s determination.

11.  Under the Supremacy Clause of the United States Constitution, a state legal

requirement is preempted if ““under the circumstances of th[e] particular case . . . [such a

§ See also Kathleen Q. Abernathy, Commissioner, FCC, Remarks at the USTA Annual
Convention (Oct. 7, 2001) (“Unless properly circumscribed, forced unbundling can impose costs
and distort investment incentives. Unbundling requirements that are too broad destroy an
incumbent’s incentive to invest in facilities. This is because incumbents will avoid risking
capital on new infrastructure if rivals can piggy-back on their facilities risk-free. By the same
token, new entrants will have diminished incentives to invest in their own facilities if the
incumbent’s network is readily available at below cost rates.”).




requirement] stands as an obstacle to the accomplishment and execution of the full purposes and
objectives of Congress’ — whether that ‘obstacle’ goes by the name of ‘conflicting; contrary to; .
.. repugnance; difference; irreconcilability; inconsistency; violation; curtailment; . . .

interference,’ or the like.” Geier v. American Honda Motor Co., 529 U.S. 861, 873 (2000)

(quoting Hines v. Davidowitz, 312 U.S. 52, 67 (1941)), English v. General Elec. Co., 496 U.S.

72, 78-79 (1990); Fidelity Federal Sav. & Loan Ass’n v. De la Cuesta, 458 U.S. 141, 152-53

(1982).

12.  The Commission has no authority to promulgate or enforce a regulation that is
inconsistent with the 1996 Act or with FCC regulations implementing the Act. A state’s
authority to impose any requirement in areas covered by the local competition provisions of the
federal Communications Act is expressly limited to instances in which there is no conflict
between the state and federal requirements. Such a conflict would arise not only when a state
regulation expressly requires a telecommunications carrier to do something that is forbidden
under federal law, but also when a state regulation prevents or frustrates the accomplishment of a
federal objective. Geier, 529 U.S. at 873.

13.  The Commission may not, therefore, strike a different balance than that which the
FCC ultimately strikes as it considers the issues on remand from the USTA court. It makes no
sense, therefore, for the Commission to expand these proceedings by considering additional line
sharing obligations, for such cobligations will either be preempted if inconsistent with the rﬁles
that the FCC ultimately promulgates, or be redundant if duplicative of those same FCC rul;es.
For all of these reasons, therefore, Southwestern Bell respectfully requests that the Commi:ssion

abate these proceedings pending the FCC’s determination on remand of the incumbents’ line

|
|
|



sharing obligations. But, under no circumstances, should the Commission expand these
proceedings or initiate any new proceedings to consider additional unbundling obligations.j
WHEREFORE, for all the foregoing reasons, Southwestern Bell respectfully rcquc-.?ts the
Commission not to impose any obligations on it regarding line sharing which are inconsistg:nt
with the D.C. Circuit Court of Appeals USTA decision or ;which seek to expand on Southwestern
Bell’s voluntary commitment to continue the availability of the existing Optional Amendmjent

during the transition period as the FCC reacts to the USTA decision.

Respectfully submitted,

SOUTHWESTERN BELL TELEPHONE, L.P.
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United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

argued March 7. 2002 Decided May 24. 2002
No. 00-1012
United States Telecom Association, et al.,
Petitioners
v.

Federal Comrmunications Commission and

United States of America,
Respondents

Bell Atlantic Telephone Companies. et al.,

Intervenors

Consclidated with
01-1075, 01-11l02, 01-1103

No. 00-1015

United States Telecom Agsociation, et al.,

Petitioners

V.

Fedaral Commurications Commission and

United States of America,
Respondents

AT&KT Corporation, et a..,
Intervenors

Consolidated with
00-1025

On Petitions for Review of .Orders of the
Federal Communications Commission

Michael X. Xellogg argued the cause for petitioners and
supperting ‘intervenors in 00-1012 & 00-1015. With him on

the briefs in 08-1012 were Mark L. Evans, Sean A. Lev,

James D. Ellig, Peul K. Mancini, Roger K. Toppins, Gary L.
Phillips, Lawrence E. Sarjeant. Linda L. Xent, Keith Town-

Will.am F. Barr,

gsend. John W. Humter, Julie E. Rones.

Michael' E. Glover, Edward H. Shakin, John ?. Frantz,

Richard ¥. Sharatta. and James G. Harraluon.
the briefs.in 00-1015 were Mark L. Evans,

wWith him on
Sean A. lLev,

David L. Schwarz, Lawrence E. Sarjeant, Linda L. Kent,

Keith Townsend, John W. Hunter, Julie E. Ronas,

Sharon J.

Deyice,| Robert 3. McKenna, william T. Lake, John H.

" OHarwood .TI, Sopathan J. Frankel., James D. Ellis, Paul X.

Exhibit 1
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Mancini, Rogezr K. Toppins, Gary L. Phillips, Michael E.
Glover, Edward H. Stakin. William P. Bary, John P. Trantz,
Jonathan B. Banks, Richard M. Sharatta, and James G.
Harralson. Donna ¥. Epps entered an appearance in
00-1012. Daniel L. Poocle and Willlam R. Richardson. C-.
entered appearances in 00-101S.

Laurence N. Bourne, Counsel, Federal Communications
Commisnion, argued the cause for respondents in 00-1012.
with him on the brief in 00-1012 were Charles A. James.
Aggistant Attorney General, Daniel M. Armstrong, Associate
General Counsel, John E. Irgle, Deputy Asscciate General
Coungel, James M. Carr, Counsel, Catherine G. 0'Sullivan
and Nancy C. Garrison, Attorneys, U.S. Department of Jus-
tice. Lisa S. Gelb, Counsel, Federal Communications Commis-
- slon entered an appearance in 00-1012.

Richard X. Welch, Counsel, Federal Communications
Commission, argued thea cause for respondents in 00-1015.
With him on the briefs iz 00-1015 were Charles A. James,
Asgistant Attorney Genmerzl, Daniel M. Armstrong, Associate
General Counsel, Jobn E. Ingle, Deputy Associate General
Counsel, Laurence N. Bourne and James M. Carr, Counsel,
Catherine G. 0'Sullivan and Nancy C. Garrison, Attorneys,
U.S. Department of Justice. Lisa S. Gelb, Counsel, Federal

Commmications Commission, entered an appearance in
00-1015.

Jonathan Jaceob Nadler argued the cauee for intervenors
AT&T Corp., et al. in 00-1012. with him or the brief in
00-1012 were David W. Carpenter, Peter D. Reisler, James
P. Young, Mark C. Rosenblum, Lawrence J. lLafarc, Richard
E. Rubin, Donald B. Verxrilli, Jr., Maureen F. Del Duca,
Michael B. DeSanctis, Thomas F. O'Neil ITII, William Single,
IV, Theresa K. Gaugler, Charles C. Hunter. Catherine M.
Hannan, Albert H. Kramer, Robert McDowell, Jay €. Keith-
ley and H. Richard Juhnke. John J. Heitmann, Jonathan

E. Canin and Roy E. Hoffirger entered appearances in
00-1Q12.

= David W. Carpenter argued the cause for intervencrs
AT&T. Corp., et al. Iin 00-1015. wWith him on the brief in
00-1015 were Peter D. Keisler, James P. Young, C. Fredericik
Backner IIX, Mark C. Rosenbium, Lawrence J. Lafaro, Rich-
ard H. Rubin, Donald B. Verrilli, Jr., Maureen F. Del Duca.
Michael B. DeSanctis, Thomas F. O'Neil IIZ, William Singla.
IV, Rodney Joyee, Chrigty ©. Kunin, Russell Y. Zuckerman,
Francis D.R. Coleman, Richard E. Heatter, Marilyn H. Ash,
Douglas G. Bomner, Albert E. Kramer, Charles C. Hunter

and Catherine M. Hannan. Rey E. Hoffinger. Lawrence G.
Acker, John J. Heitmann and Jonathan E. Canis entered
appearances.

Before: Edwards and Randolph, Circuit Judges, and
Williams, Senior Circuit Judge.

Opinion for tha Court £iled by Senior Circuit Judge
Williams.

Williams, Senmior Circuit Judge: Patitioners in these cwo
cases--—certain incumpent _zcal exchange carviers (“ILECs")
and’.the U.S5. Telecom Association, represencing approximace-
ly:4200 such carriers--seek review of two rulemaking orders
of: the Federal Communicazicns Commigsion. One order

Page 2 of 16
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requires ILECs te lease a wariety of “unkZundled network
elemenzs* 1"UNEs") to competitive local exchange carriers
("CLECs"). and the other unbundles a portion ¢f the spec-
trum cf local copper loeops so that CLECs can offer competi-
tive Digital Subscriber Zine {"C0SL") internet access. We

grant both petitions, and remand both reles te the Commis-
sion.

I. Background

Congress passed the Telecommunications Act of 1996, Pub.
L. 104-104, 110 stat. 56, codified at 47 U.5.C. s 151 et seq.
(the “1996 Act" or the "Act"), to “promote ccxpetition and
reduce regulation in order to secure lower priges and higher
quality services for American telecomminications consumers
and encourage the rapid deployment of new telecommunica-
tions technologies.” 1996 Act, preamble. In pursuit of that
goal, s 251 of the Act requires that ILECs "inbundle” their

Tnetwork elements--that is, provide them on &n individual
basis to competitive providers on terms prescribed by the
Commicaion. 47 U.S5.C. s 2511{¢)(3). To guide the Commis-
sion in deciding which network elements are to be unbundled.
the Act goes on to .specify:

(2} Access standards

In determining what network elements should be made
available foxr puUrposes of subsecticn {c){3) of this section,
the Comm;ss;on '‘shall consider, at a minizum, whether--

{A). access to such network elemen:s ag are proprietary
Ln nacure is neceasary; and

(B} the fa;lure to provide access o suckh network ele-
.mepts: would impair the ability of the telecommunica-~

tions: carrier saeking access to provide the services that it
seeks to offer.

47 U.S.C. s 251(d) (2} (emphasis added).

In its first-effort at implementaticn, Zmpiementation of tha
Local. Competition P¥owvisions in the Telecommunications
Act of 1996, First Report and Order, CC Zocket No. 96-38,
11 Fec Rc&'15499f(IS95) {"First Local Competition Order®),
the Commisgion gaveithis gecticn the following reading:

The term *impair® meantc *to make or caute to become

warse; diminiah in value." We beliewve, generally., that
an entrant's ability to offer a telecommunications service
is- "diminighed in value® if the quality of the service the
entrant can offer, absent access to the requested ele-
ment, declines-and/or the caost of providing the service
riges. We believe we must consider this standard by
evaluating whether a carrier could cffer a service using

cother unbundled eiements within an incumbent LEC's
natwork.

Id. at 15643, p 285;(emphasis added}. Iz AT&T Corp. v. Icwa
utiliciea Board, 525 U.S. 366 (1999), the Supreme Court

found: the Commlssaon 5 view far toc broad, saying that under
such a standard it: wasg "hard to Limagine when The incumbent's
failure to give accéss to the element would noT constitute an
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'impairrent.* * Id. at 389. It specificaily criticized the Com-
mission’'s having *blind(ed] itself to the availability of ele-
ments outside the incurkent's network." ineluding self-
provisioning and leasing from other providers. Id. It criti-
cized the Commission's view that "any increase' in cthe com-
petitor's cost (resulting from lack ¢f access to an incumbent's
element) would be an "impairment.* Id. &t 383-30 (emphasis

in original). Summarizing the overa.l picture, it said that if
"Congress had wanted to give blanket access to incumbents'
networks,* it *wouild simply have said las the Commission in
effect has) that whatever requesred element can be provided
must be provided.® Id. ac 3190Q.

In Iowa Utilities Board, the Supreme Court alsc addrassed
the Act's provigions on rates for UNEs. reversing the Eighth
Circuit's holding that the Commission had no authority to set
such rates. Id. at 377-8&. It accordingly returned the
remaining rate issues to the Eighth Circuit, which on remand
invalidated the Commission's rate-setting principle, known by
the acronym TELRIC (for "total element lcng-run incremen-
tal cosc*). See Iowa Utilities Board v. FCC, 215 F.3d 744
{(8th Cir. 2000), The Supreme Court reversed, uphelding the
TELRIC principle. Veriron Cepmunications. Ine. v. FCC,

No. 00-511, 2002 WL 970643 (May 13, 2002).

Following the Supreme Court's remanc cn the *impair-
ment® standard, the Commission again tackled that izsue in
the rulemakings now on review. In what we will call the
*Local Competition Order." Implementation of the Local
Competition Provisions of the Telecommunications Act of
1596, Third Report.and Order and Fourth Further Notice of
Proposed Rulemaking, 15 PCC Rcd 3694 (199%9), it revised its
definition of "impair* &0 as to require unbundling if, "taking
into consideration the availability of alternative elements out-
pide the incumbent‘'s network, including self-provisioning by a
requesting carrier or acquiring an altermative from a third-
.party supplier. lack of access to that element materially
diminishes a requesting carrier's ability to provide the ser-

Ovices it seaks to cffer.' Local Competition Order, 15 FCC
Red at 3725, p 51 (emphasis added): 47 C.F.R. s 51.317(b)(l)}.
In weighing the availability of alternative netwoerk elements,
the Commission noted that it would examine five factors--
cost, effect on timeliness of entry, guality., ubiquity, and
impact on netwerk operations. Local Cempetition Order, 13

FCC Red at 3731, p 65, 373¢-45, p p 71-100; 47 C.F.R.

8 51.317(b) (2). Finally, it said that beyond locking simply to
"impairment," it would considexr five factors that it believed
would further the Act's goals, namely whether unbundling
would lead to *rapid introduction of compatition in all mar-
kets, * promote *facilities-based competiticn, investment, and
innovation," reduce regulatory obligations, promote certainty
in the market, and be administratively practical. 15 FCC

Red at 1745-50, p p 101-16; 47 C.F.R. s 51.317(b)(3).

Qf particular importance ta this casa, the Commission
decided to make its unbundling requirements {except for two
elements) applicable uniformly to all elerents in every geo-
graphic or customer market. We return in detail to this issue

- after a survey cf the elements unbundled by the Local
Competition Order:

Local loope, defined as "all features, functions and
capabilities of the transmission facilities, including
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dark fiber and attached electrcnics (except Those used
for the provision of advanced services. such as

DSLAMs (DSL Access Multiplexers]) cwrned by the
incumbent LEC., Tetween an incumbent LEC's cen-

tral office and the loop demarcat.cn peoint at the
custemer premises.® 15 FCC Red &t 3772, p 167: 47
C.F.R. s 51.31%(a)(1). The Commigsion also required
that :incumbent LECS "conditicn® locps so as to allew
CLECs e offer advanced services, 15 FCC Red at

3775, p 172; 47 C.F.R. 5 51.319{a)(3}). Conditioning,
for these purpecses, means removing devices such as
bridge taps, low-paas filters. range extenders, ekic.,

that improve veoice transmission but may decrease a
loop's advanced services capabilities. Id.

Subloops, i.e.., those "portions of the loop that can be
accessed at terminals in the incumbent's outside
plant." 15 FCC Rcd at 3785, p 206: 47 C.F.R.

8 51.318(a) (2). Peoints of access might include the
pole near the customer's premises. the network inter-
face device ("NID"}., and the feeder distribution inter-
fice (where the trunk line from the central office
inter<aces with the distribution line to the subscrib=
ers). 15 FCC Red at 3789-50, p 236.

Network Interface Devices, which ineiude all “fea-

turese, functions. and capabilities of the facilities used
to comnect the loop distribution plant to the customer
premises wiring, regardless of the particular design

of the NID mechanism." 1Id. at 3801, p 233; 47

C.F.R. 3 51.319(b). Thia bread definition is intended ‘
to make the unbundling regquirement *flexible and ‘
technology-neutral,® so as to apply to any new NID |
technalogies that may develop. 15 FCC Red at 3801, |
P 234. !

Circuit switching, defined as the "bagic function of
connecting lines and trunks,® including "all the fea-
tures, functicns and capabilities of the swit¢h.* Id. at
3805, p 244; 47 C.F.R. s 51.3.91(¢c). The Commissicn

made one narrow exception to circuit switch unbun-

dling. which we discuss below.

Packet switching under some circumstances. Packet
switches perform "the function of routing individual
data units based on address or other routing informa-
tion contained in the units." 15 FCC Red at 3833,

p 302: 47 C.F.R. s 51.319(c){4). The Commissicon for
the most part denied unbundling f£or packet switch-
ing, requirirng it only where the ILEC has used
digital loop carrier systems, placing a DSLANM at a
remote terminal and refusing to allew the competitor
te collocate its own DSLAM at that remote terminal.
15 FCC Red at 38238, p 313. ~har is, if the loop is i
such that -a remote DSLAM 1s necegsary to provide

DSL service at all, and the ILZC has denied the
CLEC the right %o collocate a DSLAM remotely,
then unbundlirg rthe packet switching (i.e., the
ILEC's own DSLAM) would ke the only way to allow
the CLEC to preovide DSL service.

Dedicated transport., defined ae "facilities dedicated .




tC a PArticular customer or carrier that provide tele-
communicaticns between wire centers owned by in-
cumbent LECS or requesting telecommunicaticns
carriers, or petween switches owned by incumbent

LECs or requesting telecommunicatiens carriers.’

Id. at 3842, p 322: 47 C.F.R. s 51.3i18id)tl)ii). The
Commission expanded this traditional definition so as

to include all high-capacity transmission facilities of

apecified types and "such higher capacities as evolve
over time,? 15 FCC Red at 131843, p 323, as well as
dark fibar, i3. at 3843-46., p p 325-30; 47 C.F.R.

§ S51.319(dy (1) (iiy.

Shared transpeort, defined as "“ransmission facilities
shared by more than one carrier, including the incum-
bent LEC,. between end office switches, between end
office switches and tandem switches, and between
candem switches in the incumbent LEC's network.-

15 FCC Red at 3862. p 370; 47 C.F.R.

5 51.318(4){1) (iii).

Signaling networks and call-related databases. Sig-
naling networks include signaling transfer points, to
which each local switch must be connected. 15 FCC
Red at 3868, p 384; 47 C.F.R. s 51.319(e}. Call-
related databaseg are ‘used iz signaling netweorks for

billing and coellection or the rtransmission, routing, or

othar provision of telecommunications service.* 15
FCC Red at 3875, p 403, The databases specifically
unbundled include the calling name database, the 3911

database, the toll free calling dacabase, and several
others. Id.

. Operations support systems. These are the "func-
tions supporzed by an incumbent LEC's databases
and irnformation," ineluding "pre-ordering, ordering.

provigioning, repair and maintenance, and billing.®
18 FCC Rcd ar 3884, p 425:; 47 C.F.R. s 51.318(q}.

So far as we understand, this list -s narrower than thag
which the Court reversed in Iowa Utilities Board only in its
exclusion of some circuit switches, as well as cf operartor
services and directory assistance. 5See .5 FCC Red at 3822-

31, p p 276-58, 3890-92, p p 438-42. In otkher areas, the Com-

migsion’'s liat has actually been expanded. new including high-

capacity loops, id. at 3777, p 176, 3780, p 184, dark fiber, id
3785, p 196, 3843-46. p p 325-30., subloeps. id. at 3788-89,

P p 202-05, and packet switches in a few circumscances, 1d. at.
3832-35, p p 300-06.

In what we call the “Line Sharing Order," In the Matters
of Deployment of Wireline Services Offer.ng Advanced Tele-
communications Capability and Implementarion of the Local
Competition Provisions of the Telecemmun:cations Act of
1996, Third Repeort and Qrder in CC Docket No. 98-147 and
Fourth Report and QOrder in CC Docket No., 56«98, 14 FCC
Red 20912 (1999}, the Commission refined unbundling further.
Copper locps have a range of spectrum in which the transmis-
sion of information is possible. Anelog telephone service usas
only the lower frequencies of that spectrum [(typically 300 to
3400 hz), leaving higher fregquencies unuged. Racent techno-
logical development allows the provision of DSL high-speed
internet accefis over the high-frequency (i.e., 20,000+ hz)

. at -
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spectrum.l By fitting the leop with splitfers (which split
apart voice and digital signals) and DSLAMs (Digital Sub-
scriber Line Access Multiplexers) (which send voice traffic o
the circuis-switched telephone network and data traffic to the
packet-switched data network), lecal carriers can provide koth

1 There are numerocus types of DSL tecnnolegy: ADSL {asym-
metric DSL, in which upstream transmissions are much slower than
downstream). HDSL (high-speed DSL)}, UDSL {universal DSL),.

VDSL (very-high-speed DSL), and RADSL (rate-adaptive DSL}.

See Line Sharing Order, 14 FCC Rcd at 20915 n.S. The Commis-

slon here and elsewhere refers to these technologies collectively as
"xDSL," the "x* serving as & generic idencifier. In the intereacs of
judicial economy. we shall simply use "DSL" as the generic term.

Oplain ¢ld telephone service and DSL internet access at the
same time.

In the "Line Sharing Order® the Commission decided that
the high frequency portion of copper loop spectrum should be
unbundled as to those lcops on which ILECs are currently
providing telephone service. The Commission defined the
"high frequency*® portion as simply any frequency "above the
voiceband on a copper loop facility used to carry analog
circuit-switched voiceband transmisaions.® Line Sharing Or-
der, 14 FCC Red at 20926, p 26; 47 C.F.R. s 51.31%(h)(1).

Such unbundling means. of course, that CLECz and ILECs
would share the same copper loop to provide two different
services at once. See, e.g., 14 FCC Red at 20923, p 17. The
Commission clarified that the unbundling obligation extends
to only one competitor per line. Id. at 20948, p 47.

The Commission alsc required ILECs to condition loops,
that is, te remove loading coils, bridge taps, and other vecice-
band transmission enhancing equipment chat tends to inter-
fere with DSL service. Id. at 20817; 20%52-54, p p 81-87; 47
C.F.R. s 51.319(h}(5). An ILEC can escape this obligation
by demmonstrating that condicioning weuld significancly de-
grade analog voice service. The Commiss:on explicitly recog-
nized that such a showing would be practically impessible for
lecpa under 18.000 feet. 14 FCC Red at 20954, p 86.

II. The Local Competition Order

We note at the outset the extragrdinary complexity of the
Cocmmigsion’s task. Congress sought to foster competition in
the telephone industry, and plainly believed that merely
removing affirmative legal obstructions would rnot do the job.
It thus charged the Commission with identifying those net-
work elements whose lack would "impair* would-be competi-
tors’ ability to enter the market, yet gave no detail as to
either the kind or degree of impairment that would qualify.

We review the two orders with this in mind.

B. Unvarying Scope

As to almost every element, the Commission chose to adopt
a uniform national rule, mandating the element's unbundling

in every geographic market and customer class, without
regard to the state of competitive irpairment in any particu-
lar market. As. a result, UNE= will be awvailable to CLECs in



many marketts where there is no reasonable basis for chinking
that competition is suffering from any irpairment of a sort
that might have the orject of Congress's concerm.

One reason for such market-specific variations in competi-
tive impairment is the cross-subsidization ofzen ordered by
state regulatory commissions, typically n the name of univer-
sal service. 7This usually brings abcut uncercharges for some
subscribers (usually rural and/or residential) and cvercharges
for the others (usually urban and/or business). Peciticners'
opening brief in the Lgcecal Competiticn Order case cites
testimony of a former TCC Chairmen for the proposition that
40% of talephone service is charged below cost, rFetitioners'
Br. at 35 & n.l1l6, and the Commission and its suppeorting
intervencrs do not demur. S$See also, e.g., Robert W. Crandall
& Thomas W. Hazlett, Telecommunications Policy Reform in
the United States and Canada, at 18, Working Paper 00-9.
AEI-Brookings Joint Center for Regulatory Studies {Dec.

2000) {(chart showing that in many American cities, businesses
are charged substantially more than residences for single
lines); see also generally Robert W. Crandall & Leonard
Waverman, Who Pays for Universal Service? When Subsi-

dies Become Transparent (2000).

Competitors will presumably not be drawn to markets
where customers are already charged below cost, unless
either {1) the availability of UNEs priced well below the
ILECs' historic cost makes such a strategy promising, or (2)
provision of service may., by virtue of economies of scale and
scope, enable a CLEC to sell complementary cervices (such
as long distance or enhanced services) at prices high enough
to cover incemplete recovery of costs iz basic service. The
Commissicn. never explicitly addresses by what criteria want
of unbundling can be said to impair competition in such
wmarkets, where, given the ILECs' regulatory hobbling, any
compecition will be wholly arvificial. And, although it offars
an explanation as to why it is desirable as a general matter
that CLECs should have "ubiquitous® unimpaired access to

COnetwork elements, see Local Competition Order, 15 FCC Red

at 3744, p p 97-%98, it never explains why the record supports a
finding of material impairment where the element in ques-
tion~-though not literalliy ubiquitous--is significantly de-
ployed on a competitive basis in those markets where therxe is

no reason to suppose that rates are artificially low, compare

id. at 3847, p 335 (finding that 47 of the top 50 areas have 3 or
mozre coxpetitors providing interoffice transport), with id. at

38459, p 340 (finding absence of requisite ubiquity for such
transport).

But it is in the other segments of the markets. where
presumably ILECs muet charge above cost (at least above
average costs allacated in conventional regulatory fashien) in
crder to offset their lomses in the subsidized markets, that the
gap in the Commission's reasoning is greatest. In finding
that the CLECg' lack of acgess to each of the many elerents
*materially diminish{ed!"” theiy ability to provide sdrvice, the
Commission nowhere appears to have consicered the advan-
tage CLECs enjoy in being free of any duty to provide
underpriced servica to rural and/or residential customers and
thus of any need to make up the difference elsewhere. 2s a
matter cf pure language, perhaps. one micht regard as an
"impairment® any cost discadvantage that the CLECs suffer in
markets where ILECs are hampered by regulatory redistrib-
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ution, evean if the disadvantage is fully offset by the exigencies
faced by ILECs. But the Commission has never explained

why such a view makes senge. Indeed, pointing to evidence

of considerable investment by CLECs in faecilities for service
in what are evidently the relatively overcharged markets, see,
e.g.., Petitioners' Br. at 16 (noticg that as of 1999, CLECs had
deployved tranaport facili:zies in all of the top 50 markets)., the
petitioners argue that there has been little or no real ret
impairment. The Commissicn responds witlk an expression 2f

doubt whether these *data accurately reflects [sic] the extent
to which alternatives are actually available to competitors.”
Local Competition Qrdexr, 25 FCC Red at 3E49, p 341. 3ut
because the Commission has leftily abstracted away all specif-
i¢c markets, and because its concept of impairing cost-

Odifferenzials is so broad (an issue discussed below), we have
no way of assessing the real meaning of that conclusion.

We now turn to the reasons offered by the Commission for
adopting an undifferentiated national rule for each elemant
{with narrow exceptions). Having found legal auchority te
adopt such a rule, it said that it would help achieve the goals
of the Act, to wit: (1) rapid incroduction of compertitien, (2)
praomotion of facilitiles-based competition, invescment and in-
novation, (3) certainty in the marketplace, (4} administrazive
practicality and (5) reduced regqulation. See Local Competi-
tion Order, 15 FCC Red at 3754-62, p p 124-1423; see also 47
C.F.R. 8 51.317(b}).(3) (identifying same five factors as gquiding

Commisggion deciaion whether to unbundle a2 network ele-
ment) .

We first address the third and fourth justificaticns, both of
which seemingly turn on how clear any non-universal rule can
be.. The Commigsgion appears simply to assume that any such
rule swould be unpredictable and hard to apply. Yet the
Commission itself, .in regard to circuit switches, chose a
partial rule, demying unbundling for local circuit switches
serving: customers with four or moze lines in the highest-
density zone-in any of the top 50 Metropolitan Statistieal
Areas ("MSAg"). . Sae Local Competition Qrder, 15 FCC Rcd
at. 3823-31, p p 278-99. The Commission's order has no ex-

planation of why comparable differentiation was not available
for other oléamants.

As: to reduced regulation, the Commiesion says that a
national list *will resul: immediately iz reduced regulation.”
Id. at. 3762, p 143. It dcea not elaborare on this counterintui-
tive proposition. It goes on to say that a national list isa
consiatent with'i"the deregulatory goale cf the Act*:

Reduced: regulation will occur as we remove elements

from the listas requesting carriers are no longer im-
Paired without access to those elementa, and it otharwise
does not further the goals of the Act to continue requir-
ing incumbent. LECS To unbundle them.

OId. We understand that elimination of an entire universal
mandate at. one whack will achieve more deregulation than
removal of ‘a parcial mandaze. But imposition of a natignal
mandate: does not -itself entail naticnal elimination, and in any
eyent \we cannot. see how imposition and then retraction of a

na:ional mandate ig mofe deregulatory, overall, than impesi--
cianaénd retraction of a partial ona.

il
P
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This leaves the more substaztive -“ustificacions--the icdeas
that universal rules would premote the goals of the Act by
leading te rapid introduction of competition, Local Competi-
tion Crder., 15 FCC Rcd at 3754-57, p p 125-33, and te
promotion of facilities-based cempetition, investment. and in-
novaticn, id. at 3757-60, p p 134-3%. Using certain defini-
tions, the first point--more rapid introduction of competi-
tion--indeed follows automatically. If competition performed
with ubicuitously provided ILEC Zfacilities counts. the more
unpbundling there is. the mere competition. The Commission,
here in unison with the ILEC petiticners, evidently assumes
that the Commission-imposed prices are highly accractive to
CLECs: on that assumption, universal rules encompassing as
many elements as possible would indeed generate a rapid
spread of “competition.*

But the Cammission never makes the argument in quite sa
etark a form, unwilling to embrace the idea that such com-
pletely synthetic competicicon would £ulfill Congress's pur-
poses. Thus it turns to the argument that universal rules
promote investment and facilities-based competition.

The Commission saysz that *adoptzicn of a national list" will
"facilitate the deployment* of compstitive facilities. Id. at
3757. p 134. There are plainly two sides to the effects on
investment of ubiquitously available UNEs at Commissien-
mandated prices. On one side, the more widespread the
availability of elements that can be more efficiently provided
by the incumbent (presumably because of economies of scale
and scope--an igsue Lo which wa'll return), the quicker com-
petitors will set about providing the other elements and
offering of .complete competitive service, inecluding long dis-
tance service. Compare Iowa Utilities Board, 525 U.S. at

0416-17 (Breyer,.J., concurring in part and dissenting in part).
cited at Respondent's Br. 32-33. Further, access to UNEs

may enable a-CLEC to enter the market gradually, building a
customer base up to the level where its cwn investment would

be profitable.

On the other side, the petizioners argued before the Com-
mission that mandatory unbundling at Comrission-mandated
prices reduces the incentives for innovatien and investment in
facilities. Their reasgsoning, of course, is that a regulated price
haelow true coat will reduce or eliminate the incentive for an
ILEC to invest in innovation (because it will have to share tke
rewards with CLECY),. and alsc for a CLEC ro innovate
{because it can-get:the element cheaper a&s a UNE). Indeed,
many prices that seem to equate to cost have this effect.
Some innovations pan. out., others do not. If parties who have
not shared the riskas are able %o come in as equal partners on
the successes, and avoid payment for the losers., the incentive
to invest plainly declines.2 See Iowa Utilities Board, 525

¢ The.Commission's standard for deciding that a network ele-
ment should be unbindled--whether lack of access to it “materially
diminishes® the. reqiesting carrier's "ab;l;ty to provide the ser-
vices in ques:zonr-impllc1tly builds in a relation to the prices at
which CLECSE. get ‘aceesn to UNEs. (The Comrmission is rarely

clear on prac;sely what costs are being compared, but in sayirng that_

lack of access to unburidled elements would cause a material ;i;_,

_ increase in coSt: ittaften uses terms implying that the.comparison: L

to the Commission-mandated price of unbundled elements, i. e.?wat i
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present TELRIZ. See, e.g., 15 FCC Rcd at 3815, p 263: id. atc
3864, p 375.! Lack of access would net diminish the requester's

ability at all if it could secure the function more cheaply on its own.
Thus, the closar the Commission's pricing principle is to the low end
of what it may lawfully set, the greater the probability tkat lack of

access woulid cause "material dimirution.® As a result low UNE
prices would not anly have the direct effect mentioned in the text,

but would imherentiy tend to expand the.sphere of these effects. As

the "price squeeze" jurisprudence shows, «¢ven prices that are set
within the band of what is lawfully permizsible may have perverse
effacts, and the Commission may be obligarted te censider them.
Cf. FPC v. Conway Corp.. 426 U.S. 271, 274-79 (.976); Sprint

OU.S. at 428-28 (Breyer, J., concurring in part and dissenting
in part); cf. FPC v. Hope Natural Gas Co., 320 U.S. 591, 647-
53 (1%44) (Jackson, J.. dissenting} (discussing supply implica-
tions of cost-based regulation of natural gas production). In
any event, the Commission's own assumpticn that universal
accaess to virtually all network elements would prove attrag-
tive (leading to rapid introduction of "competition”) suggests
that such a disingentive effect cannot be discounted a priori.

The Comnlssion's only response is to point to evidence that
both CLECs and ILECs have built facilities since passage of
the 1996 Act {the gsame evidence invoked by the ILECs Co
show the existence of many markets where unbundling is
unneeded), despite the Act's obviously having created a pres-
pect of unbundling. Local Competition Ordezr, 15 FCC Red
at 37568-59, p p 135-38. But the existence of investment cf a
specified level tells us little or nothing about incentive effecta.
The gquestion is how such investment compares with what
would have occurred in the absence of the prospect of unbun-
dling, compare Sugar Cane Growers Cooperative of Florida v.
Veneman, No. 01-5335, 2002 Westlaw -=---, slip op. at 7 (D.C.
Cir. May 10, 2002}; Competitive Enterprise Institute v.
NHTSA, .956 F.2d 321, 32% (D.C. Cir. 1992), an issue on which
the record appears silent. Although we can't expect the
Commission to offar a precise asseagment of disincentive
effects (a2 iack of multiple regression analyses is ne% ipso facto
arbitrary and capricious}, we can expect at least some con-

frontation of the issue and some effort ©o make reascnable
trade-cffs.

In the end, then, the entire argument ahout expanding
competiction and inveatment boils down to the Commission's
expression of its balief that in this area more unbundling is
better. But Congress did not authorize so cpen-ended a
judgment. It made *impairment* the touchstone. The Com-
mission argues that s 251(d) (2), direczing it to consider neces-
sity and impairment "at a minimum," clearly allows it te
connlder other elameants. We asgsume in favor of the Commig-
sion that that is so. But to the extent zhat the Commission
orders access te UNEs in circumstances where there ig little
or nc reason =0 think that its absence will genuinely impair

Communications Co. L.P. v. FCC, 274 F.3d 549, 555 (D.C. Cir.
2001} .

competition that might otherwise occur, wa believa it must
point to somathing & bit more concrete than its belief in the
beneficence of the widest unbundling poseible.

Besldes the analysis described above, the Commission ad-

Page il of 16



Page 12 of 16

- =

its adoption of universal rules for each network element. It
concluded that nsthing = that opinion would require it "to
determine, on a legcalized state~by-state or market-by-market
basis which unbundled elements are to be made available.®
Local Competition Order, 15 FCC Red at 3753, p 122. We
certainly agree that the Court's brief passage reversing the
Commission on the impairment issue contained lictle detail as
to the *“right' way for the Commission to go about its work.
But the Court's peoint that if *‘Congress had wanted to give
blanket access to incumbents' networks," it "would simply

have said (ag the Commission in effect has) that whatever
requested element can be provided must be provided.® Iowa
Urilicies Board, 325 U.S. at 390, suggests that the Court read
the statute as requiring a more nuanced concept of impair-
ment than is reflected in findings such as the Commission‘'sg--
detached from any specific markets or market categories.

dressed the question whether Iowa Utilizies Board precliuded

B. Kinds of Co=r Disparities

Petitioners complain zthat the Commission myepically fo-
cused on °"coat differences," thereby skewing its inquiry to
produce the maximum unbundling.

Of course any cognizahle competitive "impairment” would
necessarily be traceable to some kind of disparity in cost. .
Indeed, the.ILECS argued before the Commission and the |
Suprema Court that.Congress intended that the impairment ‘
standard embody the. criteria of the "essential facilities® '
doctrine, see Iowa-Utilities Board, 525 U.S. at 388, which ‘
itself turns on concepts of cost. The doctrine's basic idea is
that where one firm controls some facility (such as a bridge)
that is essential for competition in a broader market, and it
would make no economic sense for competitors to duplicate
the facilirvy, and certain other criteria are satisfied. see gener-
ally Phillip E. Areeda & Herbert Hovenkamp, JA Antitrust
Lawip;p 771-73 (1996), the owner may be campelled to share
the facility with its competitors. The classic case where
campetitor dnplication would make no eccnomic sense is

where avernge costs are declining throughout the range of

the relevant market. See Areeda & Hovenkamp, supra, at

p 771c: see also’2 Alfred E. Kahn, The Economics of Regula-

tion: Principles:.and Ixnstitutions 113 (1989). In such a cage,

duplication; even.by the most efficient competitors imagin-

able, would. enly lead to higher unit costs for all firms, and

thus . for customers. See Areeda & Hovenkamp, supra. at

p T7le; 2 Kahn, supra, at 122; see alsc generally Iowa
Utilitiaes Board, 525 U.S. at 416-17, 427-31 (Breyer. J.,

concuxring.in part. and dissenting in part).3 Thus the Su-

preme: Court .in Verizon obgerved that "entrants may need to ‘ :
share some facilities that are very expensive to duplicate (say, ' '
loop elements) in:order to be able to compete in other, more

sensibly dupl:cahle'elements {gay, digital switches or signal-

multiplexing technology).* Verizon, slip cp..at 38 n.27 (em-

pbasis added). Seevalso id. at 3% n.27 (characterizing the

elements with respect to which new entrants and incumbents

are not required té . compete (i.e., the elements to be unbun-

dled) ae thogse " ‘the duplication of [which] would prove unnec-

egsarily expensxve"") (quoting Justice Breyer. post, at 8,
dissenting)

IH}”Petztinners' posltlon here is fundamentally that the Com-
m1331on reIied oo .cost disparities that, far from being any
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indication that competitive supply would be wasteful, are
simply disparities faced =y virtually any new entrant in any
sector of the economy, no matter how competitive the sector.
See Petitioners’ Br. at 28. Indeed, the Commission's order
does reflect an cpen-ended notion of what kinds of cost
disparity are relevant.

For example, in the discussion of lccal switching, the
Commission notes that there are economies of scale in
switches, Local Competitien Qrder. 135 FCC Red at 3812-13,

P 2559, and that it is cheaper tec buy a 20,000-line switch than
four increments of 5000 lines each. id. st 3813, p 260. The
Commission refers explicitly to a CLEC's probable inabili:cy
to enjoy Scale economies comparable te ILECs® rparticularly
in the early stages of entry." 1Id. at 3814, p 261 (emphasis

3 Compare William J. Baumol, On the Proper Cost Tests for
Natural Monopoly in a Multipreduct Industry, 67 Amer. Econ.
Rev. B09 (1977) (proposing concept of *subadditivity* for ascertain-
ment of matural monopoly), and William W. Sharkey, The Theory
of Natural Monopoly (1982) (further development of subadditivity).

added). But average unit costs are necegsarily higher at the

outset for any new entrant inte virtually any business. The

Commission has in no way focused on the presence of econo-

mies aof scale "over the entire extent of the market.” 2 Kahn,

supra, at 119 (emphasis added). without a link te this sort of

cost digparicy, there is no particular reason to think that the |
element is one for which multiple., competitive supply is
unsuitable. See generally id. at 119-26,

The Commission of course has recognized that marketplace
changes and increases in competition may justify later reduc-
tiong in unbundling mandates. See, e.g.. Local Competition
Order, 15 FCC Red at 3704, p 15. But this acknowledgement |
doesn‘t respond to the analytical problem. To rely on cost .
disparities that are universal as between new entrants and
incumbents in any industry is to invoke a concept Too bread,
aven in support of ar initial mandate, t¢ be reasonably linked
to the purpose of the Act's unbundling provisions.

Each unbundling of an element imposes costs of its own.
spreading the disincentive to iavest in tnneovation and creating
complex issues of managing shared facilities. See Iowa Utili-
ties Board, 525 U.S. at 428-29 (Brever, J.. goncurring in part
and digsenting in part}). At the same time--the plus that the
Commission focuses on single-mindedly--a broad mandate
can facilitate competition by eliminating the need for ceparate
construction of facilities where such construction would be
wasteful. Id. at 416-17. Justice Breyer concluded that
fulfillment of the Act's purposes therefore called for "balance-
between these competing ccencerna. Id. at 42%-30. A cost
disparity approach that _inks “impairment" to universal char-
acteristics, rather than ones linked (in some degree) to natu-
ral monopoly, can hardly be said to strike such a balance. f
The Local Competition Order reflects little Commissicen effort
to pin "impairment" to cost differentials based on characteris- '
ticg that would make genuinely competitive provision of an
element's function wasteful.

Petitioners here do not explicitly sttack the Commission Zor
its refusal to incorporate the essentcial facilities doctrine, and
we do not intend to suggest that the Act requires use of that
doctrine's criteria.{ But what we do say is that cost compari-
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4 We note that schelars have raised very serious gquestions
about the wisdom of the essential facilities doctrine as a justificacion

sons of the sort made by the Commission. largely devoid of

any interest in whether the cost c¢haracteristics of an "ele-
ment' render it at all unsuitakble for competitive supply, seem
unlikely either to achieve the balance called for explicitly by
Sustice Breyer or implicitly by the Ceurt as a whole in its
disparagement of the Commission's readiness to find “any*

cogt digparity reasorn enough to oxder unbundling. The Com-~
mission's additicon of & materiality notien, see Local Compeci-
tion Order, 15 FCC Red at 3725, p 51 (finding impairment in

any case where lack of access to an element "materially”
diminishes ablility to provide services), submits to the Court's
ruling in a nominally quantitative senmpe (though the reality of
such acquiescence cannot be measured and may be belied by

the virtual identity of the old and rnew arders). More impor-
tantc, adding the adjective "material® contributes nothing of
any analytical or qualitative character that would fulfill the
Court's demand for a standard "ratiocnally related zo the goals
of the Act." ZTowa Utilities Board, 525 U.S. at 388.

Because the Commissicn's concept of “impairing” cost dis-
parities is so broad and unrooted in any analysis ¢f the
competing values at stake in implementation of the Act, we
cannot uphold even the two non-universal mandates adepted
by the Commission (for circuit switches and packet switches).

Petitioners also attack the rules on specific elements.
Some of these attacks parallel the universality and cost-
disparity issues already discussed. Petitloners' critique as to
advanced services equipment coalesces with the issues they
raise about the Line Sharing Order (see below). This leaves
two issues, neither of which we need address here. First,
petitioners attack the Commission's requirements of certain
information discleosure and *loop conditioning." After re-
mand, these issues may well be moot, and if they recur will do

for judicial mandates of competitor access, and accompanying judi- !
clal price-setting. See, e.g.. Areeda & Hovenkamp, supra, at g
p 77lc. But a doctrine that is inadequate for that purpose may

nonethelass coffer ugeful concepts for agency guidance when Con-

gress has directed an egency to provide competitor access in a

specific industry.

Oso in a different conrext. Second, petitioners argue that the

"enhanced extended link" condition to the exception to the

switch unbundling mandate is in reality a mandate to combine Y
otharwise uncombined network elements, and is therefore

invalid. The Supreme Court appears to have definitely re-

moved the basis of thig claim, helding tkhat the Commission

has authority to require such combinatiomns, affirmatively--

that is, not merely -as a conditicn to an unbundling exception.

See Verizen, slip op. at 58-68. If any comparable claim

somehow gurvives, it too can be raised iz the remand pro-
caadings.

III. The Line Sharing Order

Petitioners': primarily attack the Lize Sharing Order on the
ground that thé Commission, in ordering unmundling of the
high frequency spectrum of copper loop 8c as to enable
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. . .. . \ |
CLECs ts provide DSL servicss, completely Zailed te copszder 1
the relevance of competition in broadband services coming
from cable {and to a lesgser sxzent satellize). We agree.

The Commission‘'s own £izfings {(in a series of reports
under s 706 of the 1996 Act)! repeatedly coniirm both the
robust cempetition, and tha fz=inance of caple, in the broad-
band market. 7The first s 7(%f report found that *[njumerous
companies in virtually all tegrents cf the communications
industry are srcarting to depicv, or plan to deploy in the near
future, broadband to the consu=er market," including “cable
television companies, incumpenz LECS, some utilities, and
'wireless cable' companies.” I the Matter of Inquiry Con-
cerning the Deployment of Acvanced Telecommunications
Capability to All Americans :i= a Reasonable and Timely
Fashion, and Possible Steps =z Accelerate Such Deployment
Pursuant to Section 706 of t:e Telecommunications Act of
1996, 14 FCC Red 23598, 2404 = 22 (19599). The Commission
also noted that the "most pepular offeriny c¢f broadband te
residential consumers is via ‘cable modems'...." id. at 2426,
p 54, that "no competitor hazs 2 large embadded base of
paying residential comsumers.® id. at 2423, p 48, and that the
"record deoes not indicate that the consumer market is inher-
ently a natural monopoly." ZZ. The most recent s 708 Reporet

O(not in the record of this case) is consistent: As of the end of

June 2001, cable companies rnad 34% of extant high-speed |
lines, almost double the 28% share of agymmetric DSL.

Third Report Pursuant To 8 736, 2002 FCC LEXIS 635, at

P p 44, 48 (Feb. 6, 2002}. Zven in the lLocal Competition

Order on review in this case. the Commission said, "Competi-

tive LECs and cable companies appear %o be leading the

incumpent LECs in their deplzy=ent of advanced services.”

15 FCC Red at 3835, p 307.

Relylng on the Commissicn's repeated findings. petitioners
argue that it is "antithetical to the 1896 Act's language and
derequlatory chjectives* to rardate unbundling in a market
that *already has intense fzrilities-based competition.” DSL
Petitioners' Br. at 3. They —o%e the Supreme Court's obser-
vation that a proper "impair-esnt® standard should be limited
by the *“goals of the Act.* 7T4&. at 23 (quoting Iowa Utilities
Board, 525 U.S. at 388).

The Commmissicn's respense =o this argument is to say that '
it wasg "merely adhering” to tze letter of the statute: Thus it
quotes the inmstruction of s 2351:!d4}(2)(B) that it consider
whether ~failure to provide access toc such network elements
would impair the abiliry of t:ie telecommunications carrier
seeking access to. provide tke services that it geeks to cffer."”
DSL Respondent's Br. at 20, g:ozing ¢7 U.5.C. s 251(4) (2) (B)
(emphasis added by Responder:z!. On this theory the Com-
miggion. believes it was justiiied in focusing solely on DSL
becausge: that: 15 what °*CLECs seex to cffer when they request
line sharing." Id. at 21. The Commigsion thus appears to :
acknowledge that it adopted -=e Line Sharing Order with
indifference to petiticnere’ :scatentions about the stata of
carpetition in the market.

The Commission's infere=zze £rom s 251(d)(2) (B)*s allusion
to tha.gervices the raguesater *seeks to cffer® strikes us as
quite unreasonable. . See Chewzcn U.5.A. Ine. v. Natural
Resources.Defense Council, I=zz.. 467 U.S. 837, B842-43 (1984).
As Justice Breyer's  separate :spinion carefully explained,



mandactory unpundling comes at a cost, ingluding ciswncen-
tives tec research and development by both ILECS and

CCLECs and the zangled management inheren: :n shared use

of a common resouwrce. Iowa Utilities Board, 525 U.5. at
428-23. And, as we said before, the Courc's opinion in Iowa
Utilities Board, :though less explicit than Juistice Breyer cn
the need for balance, plainly recognized chat unbunéling is
not an unqualified good--thus its cbservaticz that tke Com-
mission must “apply some limiting standard. ratiozally relat-
ed to the goals of the Act,* id. at 388, and its peint that the
Commiseion *“cannot, consistent with the statute, blind itself
to the availability of elements ocutside the incumbenc's et~
work," id. at 389. In sum, nothing in the Act appears a
license to the Commission to inflict on the econemy the scrt
of costs noted by Justice Breyer under conditions where it
had no reason to think doing so would bring on a significant
enhancement of competition. The Commission's naked disre-
gard of the competitive context risks exactly that result.

Accordingly, the Line Sharing Order mus:t be vacated and
remanded. Qbviously any order unbundling the high fre-
quency portion of the loop should also nct be tainted by che
sort of error identified in our discussicn of the Local Compe-
tition Order and identified by petitioners nere as well.

Petitioners alse claim that the Commission without expla-
nation reversed a prior decision that a portion of the spec-
trum of a loop cannot qualify as a "network element." The
Commission urges that any language suggesting such a view
is explicable as simply reflecting a judgment on technical
feasibility. which it here reversed on the basis of a reexamina-
tion of the facts. Line Sharing Order. 14 FCC Recd at 20842-

43, p 63. We think the Commission’'s wview is convineing.

Finally, petitioners attack the Cormission's pricing rule,
which limited an ILEC's charges for accesg te the high
frequency portion of the loop to the value the ILEC "allocat-
ed: o [asymmetric] DSL services when it established its
interstate retail rates for those services,® even where this rule
would reduce the charges below the level derived from the
Commisgsion's general UNE pricing prineliples. Line Sharing
Order, 14 FCC Rcd at 20975-76, p 139. As in the case of the
element-specific claims raised i the Local Competition Order

Ccase, we think the possible mootness, and certainty that any
racurrence will be in a different context, warrant deferring
the issue to another day.

L] - -

We grant the petitions for review, and remand hoch the
Line Sharing Order and the Local Competition Order to the
Comqission for furcher consideration in accordance with the
principles outlined above.
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The Honorable Michael K. Powell
Chairman

Federal Communications Commission
445 12" Street, SW

Washington, DC 20554

Dear Chairman Powell,

Questions have been raised about the potential short-term effects of the D.C. Court of
Appeals’ recent line sharing decision. SBC’s wholesale operations are an important part
of our business, SBC wants to improve its relationships with its wholesale customers and
SBC understands the need for some certainty in light of the very fluid state of the law at
this time. Accordingly, SBC welcomes the opportunity to clarify its position on line
sharing and provide much needed certainty to its wholesale customers regarding this
issue.

In view of the fact that the FCC has reiterated its plans to complete its Triennial Review
proceeding by the end of the year, in which case the order should be published and
effective by mid-February, SBC’s local exchange companies (SBC) will continue to
provide the high frequency portion of the loop (HFPL) UNEs, loop conditioning and
splitters on a line at a time basis at least until February 15, 2003 pursuant to current
agreements. After February 15", there should be certainty from the FCC regarding
applicable line sharing rules. Until February 15, 2003, SBC will comply with and will
not umlaterally change the terms, conditions or rates in interim and final line sharing
orders, agreements and appendixes (including “opt-in most favored” provisions) that
were in effect as of May 24, 2002 (the date the D.C. Circuit issued the line sharing
opinion). Hence, SBC will not unilaterally disconnect the HFPL UNEs, disconnect
splitters, or cease providing loop conditioning or unilaterally change the prices of these
network elements and services provided under current agreements with its wholesale
customers as a result of the recent D.C. Circuit line sharing opinion. SBC is making this
comumnitment in order to provide additional certainty to its wholesale customers and to
regulators while the FCC considers the appropriate regulatory treatment of line sharing.
During the transition period, SBC is also willing to work with CLECs to develop
mutually acceptable line-sharing related market-based solutions and prices that could be
implemented before or after February 15™. I

The commitment described above should maintain the regulatory status quo and fully
address and alleviate the concems that have been raised by some CLECs. SBC makes
this commitment in a good faith spirit of cooperation. In malking this cammiment, SBC
(and CLECs), of course, are not waiving any of their legal rights or contractual change of
law provisions and SBC reserves alt of its rights under relevant FCC Orders and the D.C.



Circuit and Supreme Court orders. During the transition period through February 15,
2003, SBC and CLECs will be free to oppose, challenge, appeal and preserve their legal
rights regarding line sharing and Project Pronto related interconnection agreements and
contracts and related terms, conditions and rates that have been imposed or will be
imposed during the transition period by state regulatory agencies that SBC or CLECs
believe are inconsistent with or unlawful under the 1996 Telecommunications Act, FCC
Orders or the DC Circuit opinion. If it is necessary for SBC to send change of law notices
regarding line sharing related interconnection agreements or contracts that preserve its
rights under the D.C. Circuit opinion, and to negotiate and arbitrate terms that comport
with the D.C. Circuit order and applicable FCC rules, SBC will institute the dispute
resolution process during the transition period, but will not implement the requisite
conforming changes to those agreements or contracts until after February 15, 2003, as
long as the CLEC agrees in writing that this voluntary commitment will not constitute a
waiver or impairment of any of SBC’s rights.

We believe the actions taken by SBC today will go a long way to alleviate the concerns
that were raised by some competitors and to provide the Commission with the time it
needs to address line sharing issues in a balanced and pro-competitive manner.

Sinderely,



