Before the Public Service Commission

Of the State of Missouri

	The Staff of the Missouri Public Service Commission, 

                                            Complainant,

v. 

News-Press & Gazette Company, d/b/a St. Joseph Cablevision, 

                                            Respondent.
	)))))))))))
	Case No. TC-2004-0397




Stipulation of Fact


COME NOW the Staff of the Missouri Public Service Commission (Staff) and News-Press & Gazette Company d/b/a St. Joseph Cablevision (NPG), and stipulate and agree as follows:

On February 13, 2004, Staff filed a Complaint against NPG alleging that NPG did not file its 2002 annual report with the Commission, as required by statute.  On February 17, the Commission issued a Notice of Complaint that directed NPG to file an answer within thirty days of the notice.  As NPG did not file an answer, the Commission issued an Order of Default.  Respondent then filed a Motion to Set Aside Default, and/or Application for Rehearing, and for Leave to File Answer.  The Commission granted that Motion, and on June 29, 2004, NPG filed its answer.  Finding that NPG had not filed its 2002 Annual Report on or before April 15, 2003, the Commission then made a Determination on the Pleadings and Order Directing General Counsel to Seek Penalties on July 1, 2004. 

NPG filed a timely Motion for Reconsideration and/or Rehearing.   In that Motion, NPG argued that it was not a “telecommunications company” as that term is used in RSMo. §392.210 because NPG did not own, operate, control or manage any facilities used to provide telecommunications services and, therefore, NPG was not required to file an annual report.  NPG also argued that NPG never provided telecommunications service within one year from the issuance of its Certificate of Authority and, therefore, NPG was not required to file an annual report because its Certificate was null and void under RSMo. §392.410(5).

The Commission granted NPG’s Motion, and directed the parties to file a procedural schedule to govern further action in this matter.  The parties filed a Proposed Procedural Schedule on October 1, 2004, proposing that the parties would file a Joint Stipulation of Facts on or before October 7, 2004.  On October 1, 2004, the Commission entered an Order Directing Filing, directing the parties to file a Joint Stipulation of Facts no later than October 7, 2004.

Pursuant to the Order Directing Filing, the parties stipulate that:

1.
NPG applied for and received a certificate of service authority to provide competitive interexchange intrastate telecommunication services, and local exchange telecommunication services limited to providing dedicated, non-switched local exchange private line service, in Case No. TA-95-217.  The Commission, in the same order granting the certificate of service authority, approved NPG’s tariff with an effective date of March 23, 1995.

 2.
NPG applied for a certificate of service authority when it was in the process of bidding for a contract let by The School District of the City of St. Joseph, Missouri.  The project NPG bid upon involved installation of a fiber optic cable system.  NPG was awarded the contract, then leased the fiber optic cable system to the school district for $1.00.  NPG owns and maintains the fiber optic cable system and adds extensions as necessary.  However, NPG’s role is limited to providing the “dark” fiber optic cable - the school district “lights” the fibers.  

3.
The dark fibers are not used to provide telecommunications service because, as noted above, they are used to provide services within a private telecommunications system.  The school district uses the fibers for its own internal purposes and does not use them to provide any telecommunications service for hire, sale or resale.  Services provided by a private telecommunications system are explicitly excluded from the definition of telecommunications service at Section 386.020(53)(e) RSMo. (2000).

4.
As a result, for the purposes of this proceeding, the undersigned parties agree that NPG has never owned, operated, controlled or managed any facilities used to provide telecommunications service for hire, sale or resale within the State of Missouri.  This is the language that is set forth in Section 386.020(51) as the definition of a telecommunications company.

5.
Also for the purposes of this proceeding, the parties agree that NPG has never provided “telecommunications services” within the scope of the definition of Section 386.020(53).  (See paragraph 3 above.) 

6.
NPG filed statements of revenue covering calendar years 1995, 1996, 1997, 2001 and 2003, reflecting no Missouri jurisdictional revenue.  In years when the Commission did not receive a statement of revenue, the Commission estimated NPG’s revenues as zero.  (NPG does not object to these assessment amounts being made public).

7.
NPG did not file a 2002 Annual Report with the Commission on or before April 15, 2003.

8.
The parties recognize that the Commission must first determine matters within its jurisdiction, and that the Commission must arrive at such determinations through the contested case process.  State ex rel. Sure-Way Transp., Inc. v. Division of Transp., Dept. of Economic Development, State of Mo., 836 S.W.2d 23, 27 (Mo.App. W.D. 1992), relying on State ex rel. Cirese v. Ridge, 138 S.W.2d 1012 (Mo.banc 1940); State v. Carroll, 620 S.W.2d 22 (Mo.App.S.D. 1981).  The parties submit that only questions of law remain at issue in this proceeding.  First, a legal question remains regarding whether NPG was a “telecommunications company” which is required to file an annual report under RSMo. §392.210.  In the alternative, a legal question remains as to whether NPG’s Certificate of Authority was void pursuant to RSMo. §392.410(5) because NPG never provided telecommunications services to exercise its Certificate.  The parties agree that a further evidentiary hearing in this proceeding is both unnecessary and would be an inefficient use of scarce resources for all involved.  


9.
In addition, NPG requests that the Commission take action to cancel NPG’s Certificate of Authority and accompanying tariff because NPG did not do business or derive revenue in Missouri.  

10.
The Staff has no objection to the cancellation of NPG’s Certificate of Authority and accompanying tariff.  

11.
The parties believe that an ultimate Commission finding in this case in favor of the Complainant will most likely result in direction by the Commission to its General Counsel to bring an action for statutory penalties against NPG in circuit court.  It will most likely also result in Respondent seeking a Writ of Review in circuit court.  Should this occur, the parties agree that by submitting this Stipulation of Facts that NPG does not in any way waive any defenses, mitigating factors or legal arguments heretofore raised by NPG in this proceeding.


WHEREFORE, the undersigned parties submit this stipulation of fact to the Commission for its consideration and request that the Commission rule on the legal issues based on the record now before it, or in the alternative, that the Commission cancel NPG’ Certificate of Authority and its accompanying tariff and close this case.


Respectfully submitted,

	Staff of the Missouri Public Service Commission
/s/ David A. Meyer                             
David A. Meyer

Associate General Counsel

Missouri Bar No. 46620

Missouri Public Service Commission

P. O. Box 360

Jefferson City, MO 65102

(573) 751-8706

(573) 751-9285 (fax)

david.meyer@psc.mo.gov 


	News-Press & Gazette Company
/s/ Michael L. McCann by DM         

Michael L. McCann, Esq.

Missouri Bar #41166

Spencer Fane Britt & Browne, LLP

1000 Walnut Street, Suite 1400

Kansas City, MO 64106-2140

(816) 474-8100

(816) 474-3216 (fax)

mmccann@spencerfane.com



Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or electronically mailed to all counsel of record this 7th day of October 2004.








/s/ David A. Meyer_________________
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