STATE OF MISSOURI

PUBLIC SERVICE COMMISSION
At a session of the Public Service Commission held at its office in Jefferson City on the 9th day of July, 2002.

Mid-Missouri Telephone Company,


)








)






Petitioner,

)









)


v.







)
Case No. TC-2002-190









)

Southwestern Bell Telephone Company, 


)










)







Respondent.

)

ORDER REGARDING PROTECTIVE ORDER

Procedural History:

On March 28, 2002, in response to Respondent Southwestern Bell Telephone Company’s motion of March 18, the Commission suspended the procedural schedule, set a prehearing conference and ordered an investigation by its Staff.

The Commission's order of March 28 was responsive to Bell's objection that it was unable to prepare rebuttal testimony in time for filing as required by the procedural schedule because Mid‑Missouri had designated certain critical evidence as “Highly Confidential” under the protective order, adopted by the Commission on January 28, 2002, thereby prohibiting Bell's employee experts from having access to that evidence.  The evidence in question is a record of telecommunications traffic delivered to Mid‑Missouri by Bell.  Mid‑Missouri contends that this call data proves that Bell has not complied with the Commission's order of July 18, 2000, in Case No. TC‑2001‑20, which order required Bell to reprogram its switch to prevent certain types of traffic from reaching Mid‑Missouri.  The prohibited traffic was traffic for which Mid‑Missouri was receiving no compensation and which Mid‑Missouri could not block itself.

On April 4, Mid‑Missouri moved the Commission to reconsider and rehear its order of March 28.  On April 17, Mid‑Missouri filed a summary of its arguments on the protective order issue.  Also on April 17, Bell responded in opposition to Mid‑Missouri’s Motion for Reconsideration and Rehearing.  The Commission denied Mid‑Missouri’s motion on May 9.  Meanwhile, on April 29, Staff requested an extension of time for the filing of its first report on its investigation; on May 6, Staff filed its first report.  Therein, Staff states that it cannot proceed until the protective order issue raised by Bell is resolved.

On June 6, Staff filed its second report.  Therein, Staff states its tentative, initial conclusion that Bell has indeed delivered traffic to Mid‑Missouri in violation of the order referenced above.  Staff goes on to state that it cannot determine the magnitude, cause, or solution to the problem unless the Commission resolves the protective order issue.  Staff states that issue as, first, whether the traffic data in question is appropriately designated “Highly Confidential” under the protective order and second, if it is appropriately so designated, how may Bell’s technical staff have access to it?  Staff states that it must have conversations regarding the data with technical representatives of Bell in order to advance its investigation.

Bell responded to Staff’s second report on June 18.  Bell, like Staff, urges the Commission to resolve the protective order issue.  Bell does dispute Staff’s characterization of Bell’s position on the issue as “inconsistent.”  Bell explains its view that the traffic data should not be “Highly Confidential” with respect to carriers, such as Bell in this case, that participated in the origination, transportation, and termination of the traffic.  Finally, Bell argues that it has a “right” to access the traffic data where, as here, Mid‑Missouri seeks monetary compensation.  Bell urges the Commission to permit designated members of its regulatory and technical staff to have access to the traffic data.

Discussion:

The standard protective order used by this Commission permits only certain categories of information to be designated as highly confidential.  These categories are:

Information concerning (1) material or documents that contain information relating directly to specific customers; (2) employee-sensitive information; (3) marketing analyses or other market-specific information relating to services offered in competi​tion with others; (4) reports, work papers or other documentation related to work produced by internal or external auditors or consultants; (5) strategies employed, to be employed, or under consideration in contract negotiations; (6) materials, documents, strategies and other informa​tion related to the company’s methods, or planned modifications thereof, of ensuring the physical security of its public facilities.

The class of information referred to in this case is traffic data used to support the charge that one carrier – Bell -- has delivered uncompensated traffic to another carrier – Mid‑Missouri.  This data is appropriately classified as “Highly Confidential” under para​graph A(3) of the standard protective order.  That provision refers to “marketing analyses or other market-specific information relating to services offered in competition with others[.]”  The Commission agrees that traffic data that essentially demonstrates the market share of each provider of a competitive service in a particular geographic area is “market-specific information relating to services offered in competition with others[.]”  Therefore, this data was properly designated “Highly Confidential” pursuant to the Commission’s standard protective order.

The Commission’s standard protective order is intended to permit litigation to go forward without requiring that sensitive business information be turned over to a competitor.  As Bell has argued elsewhere, the standard protective order has evidently worked adequately in many cases, over many years.  However, in the present case, Bell is defending itself against a charge of delivering uncompensated traffic in direct violation of a Commission order.  Should Bell lose this case, Bell may face a monetary loss because it may be required to compensate Mid‑Missouri for the traffic.  Additionally, Bell may face an action by the Commission for monetary penalties for violating the Commission’s order.  Consequently, this case necessarily involves that complex of rights referred to as “due process of law.”  The constitutions of both Missouri and the United States prohibit the deprivation of property without “due process of law.”
  Money, of course, is a type of property.

“The Due Process Clauses require that in order to deprive a person of a property interest, the person must receive notice and an opportunity for a hearing appropriate to the nature of the case.  Moreover, due process contemplates the opportunity to be heard at a meaningful time and in a meaningful manner.”
  In an administrative proceeding, “due process . . . does mandate that ‘a litigant have knowledge of the claims of his or her opponent, have a full opportunity to be heard and to defend, enforce and protect his or her rights.’"
  Having considered the arguments of the parties, the Commission is persuaded that Bell has a fundamental right of access to the facts that purportedly prove the charges 

against it.  It has been said that “due process means that fundamental fairness essential to the very concept of justice.”
  The Commission determines that fundamental fairness requires that Bell have access to the traffic data herein at issue.

The Commission will, for the purpose of this proceeding and as a limited exception to its standard protective order, permit Bell to designate internal subject-matter experts, both regulatory and technical, who will have access to the highly confidential traffic data on the same basis as outside consultants.  Each such designated individual shall execute and file a nondisclosure agreement such as is required of outside consultants.  Each such individual shall be forbidden to further disclose the traffic data in question.

The Commission will not reinstate the procedural schedule until its Staff has completed its investigation and filed its final investigation report.  Staff is directed to take all necessary steps to reach that goal as quickly as is reasonably possible.  Once Staff has filed its final report, the Commission will convene a prehearing conference to facilitate both settlement discussions and the development of a revised procedural schedule.

IT IS THEREFORE ORDERED:
1. That Southwestern Bell Telephone Company’s Motion for Access to Data, filed on March 18, 2002, is granted as explained above.

2. That Southwestern Bell Telephone Company may designate internal subject-matter experts who shall have access to any traffic data or other evidence, despite its designation as “Highly Confidential” by the sponsoring party, submitted as evidence in this proceeding to support an allegation that Bell has delivered traffic without appropriate compensation to Petitioner, or that Bell has violated an order of the Commission, on the same basis as outside consultants under the Protective Order adopted previously herein.  Each such individual shall execute and file a nondisclosure agreement such as is required of outside consultants prior to obtaining access to any traffic data.  Each such individual is hereby forbidden to further disclose the traffic data in question. 

3. That the Commission’s Staff is directed to complete the investigation already ordered herein as quickly as is reasonably possible.  Staff shall continue to file status reports at monthly intervals.  The next such report filed shall state a date certain upon which Staff expects to file its final investigation report.

4. That this order shall become effective on July 19, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe,

Gaw, and Forbis, CC., concur.

Thompson, Deputy Chief Regulatory Law Judge.

� Mo. Const., Art I, Sec. 10;  U.S. Const., Amend. XIV.  


� Larocca v. State Board of Registration for the Healing Arts, 897 S.W.2d 37, 43 (Mo. App., E.D. 1995).


� Bever v. State Bd. of Registration for Healing Arts, 2001 WL 68307, *16 (Mo. App., W.D. 2001).  


� State v. Clay, 812 S.W.2d 872, 875 (Mo. App., W.D. 1991).   
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