








STATE OF MISSOURI





 PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 27th day of July, 2004.

In the Matter of the Agreement between 


)

SBC Communications, Inc. and Sage


)
Case No. TO-2004-0576

Telecom, Inc.




)

In the Matter of an Amendment 


)

Superseding Certain 251/252 


)
Case No. TO-2004-0584
Matters between Southwestern Bell 

)

Telephone, L.P., and Sage Telecom, Inc.
)


ORDER CONSOLIDATING CASES, REJECTING AMENDMENT TO INTERCONNECTION AGREEMENT, AND DENYING INTERVENTION   

Syllabus:  This order consolidates two cases dealing with interrelated agreements between SBC Communications, Inc., and Sage Telecom, Inc.  It also finds that an amendment to an existing interconnection agreement between SBC and Sage is not in the public interest and therefore rejects it.  Because the Commission rejects the amendment and takes no further action on the related agreement, the Commission dismisses applications to intervene as moot.

On May 4, 2004, SBC submitted to the Commission an amendment to an interconnection agreement between it and Sage.
  Case Number TO-2004-0584 was created when the Staff of the Commission filed a motion, on May 14, requesting Commission review of the amendment.  In Staff’s view, Commission review of the amendment is necessary because of the relationship between the amendment and a so-called “commercial agreement”
 between the two parties.  Although Staff did not, in its initial pleading, recommend what action the Commission should take on the amendment, in a later pleading it recommended that the Commission reject the amendment.

Case Number TO-2004-0576 was created when the Commission, on its own motion, ordered SBC and Sage to show cause why the commercial agreement should not be filed pursuant to Section 252(e) of the federal Telecommunications Act of 1996 (47 U.S.C. 252).  Both SBC and Sage responded that the commercial agreement need not be filed, and is not subject to Commission approval or rejection, because it is not an “interconnection agreement” as that term is used in the Telecommunications Act.  They argue, in an analogy they use frequently in these proceedings, that the commercial agreement is analogous to an agreement in which Sage would purchase used trucks from SBC.  Although the truck sale agreement would be an agreement between telecommunications companies, they assert it would not be subject to approval pursuant to the Telecommunications Act because the provision of used trucks is not an obligation required by Section 251 of the Telecommunications Act.  Similarly, they argue that all the provisions that are required by the Telecommunications Act are contained in the amendment, and the commercial agreement deals only with non-Section 251 items. This order will discuss this argument below, following its discussion of the amendment. 

As a threshold matter, the Commission determines that there are common questions of law and fact such that consolidation of Case Number TO-2004-0576 and TO-2004-0584 is administratively expedient, and this order will consolidate the two cases.

The Commission will first address the question of what to do with the amendment.  As noted above, Staff urges the Commission to reject it as discriminatory and not in the public interest.  A number of Competitive Local Exchange Carriers (CLECs) that have sought intervention in these cases share Staff’s position.  The Commission agrees that the amendment must be rejected.

The amendment is clearly related to the commercial agreement.  Each references the other.  They were apparently negotiated at the same time, and executed within a few days of each other.  The amendment, by its terms, will be void in any state in which the commercial agreement becomes inoperative.  Perhaps most tellingly, the commercial agreement itself refers to the “indivisible nature” of the commercial agreement and the amendment.  From these facts, the Commission concludes that the two are indeed indivisible; that is, neither one is a stand-alone agreement.

Having determined that the amendment is simply part of an agreement, should  the Commission approve it?  The answer is no.  The Commission has a duty, pursuant to the Telecommunications Act, to examine interconnection agreements and to reject those that are discriminatory or not in the public interest.  Here, the Commission cannot determine whether the agreement is discriminatory, because the parties have not presented an agreement to the Commission for approval; rather they have presented a select part of an agreement.  It is certainly possible for parties to craft a set of agreements in which the public portion has ordinary interconnection provisions that are counterbalanced by interrelated terms in the undisclosed portion.  This could have the effect of making the agreement as a whole discriminatory, even though the portion proffered for approval appeared to be unexceptional and non-discriminatory.  No party has made such an argument about the set of agreements here, and the Commission has no reason, based on the record before it, to believe that such a scheme is included in the SBC/Sage agreements.  But the possibility exists.  The Commission concludes that it is -- by definition -- against the public interest to approve of one part of an interconnection agreement without considering all parts of that agreement together as a whole.  Accordingly, this order rejects the amendment filed for approval in Case Number TO-2004-0584.

The Commission next turns to the question of the commercial agreement.  At this time, the so-called commercial agreement is not before the Commission for approval, and indeed SBC and Sage insist it need not and should not be approved by the Commission.  The Staff has been provided a complete copy, and some of the CLECs involved in these cases have produced a redacted version.  Both Staff and the CLECs urge the Commission to require SBC and Sage to file the commercial agreement along with the amendment, and urge the Commission to review the two together. 

The Commission will not order SBC and Sage to make a further filing, because to do so would be to inappropriately interfere in the management of the companies.  SBC and Sage now know that the Commission will not approve just a part or parts of an indivisible agreement.  Armed with that knowledge, it is up to SBC and Sage to determine what their next steps will be. 

Neither of these two consolidated cases was created to deal with approval of an entire SBC/Sage agreement.  If those parties’ next steps include filing a whole agreement for Commission approval, that filing will create a new case number, and these consolidated cases may be closed.

The last question the Commission needs to address is that of intervention. Because the Commission has resolved the issues presented and will be closing these cases, the applications to intervene are moot and will be denied.

IT IS THEREFORE ORDERED:

1.
That Case Nos. TO-2004-0576 and TO-2004-0584 are consolidated, with Case No. TO-2004-0576 being the lead case.

2.
That the “Amendment Superseding Certain 251/252 Matters to Interconnection Agreements Under Sections 251 and 252 of the Telecommunications Act of 1996” filed on May 4, 2004, and subsequently assigned Case Number TO-2004-0584, is rejected.

3.
That the applications to intervene are denied as moot.

4.
That this order shall become effective on August 1, 2004.

BY THE COMMISSION


Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Clayton and Appling, CC., concur
Davis, C., concurs with concurring opinion to follow 

Murray, C., dissents with dissenting opinion to follow
Mills, Deputy Chief Regulatory Law Judge

� The amendment is entitled “Amendment Superseding Certain 251/252 Matters to Interconnection Agreements Under Sections 251 and 252 of the Telecommunications Act of 1996.”


�  The commercial agreement is also sometimes referred to a “local wholesale complete” agreement.
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