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Staff's Motion to Establish Procedural Schedule

COMES NOW the Staff of the Missouri Public Service Commission and for its motion states:


1.
This case was opened to permit reconsideration – on  remand from the United States District Court – of the Commission’s Report and Order issued in Case No. TO-2001-438.  The Commission scheduled a prehearing conference for August 20, 2004, to receive suggestions from the parties on how to proceed.  The Commission directed the parties to file, by September 3, 2004, their recommendations regarding a procedural schedule.  


2.
The parties disagree on how to proceed and are consequently filing separate recommendations.


3.
A brief history will help explain the Staff’s recommendation.  

In Case No. TO-2001-438, the Staff’s recommended capital structure of 46 percent debt and 54 percent equity was derived from the actual debt and equity balances shown on SBC’s 2000 10K. (Johnson Rebuttal Testimony, Ex. 24, p. 82).


 In the Report and Order in Case No. TO-2001-438:

The Commission concludes that the use of the 46 percent debt to 54 percent equity ratio advocated by Staff is appropriate.  As indicated, any target capital structure that the Commission chooses to adopt will be hypothetical.  There is no way to know exactly what a company providing only wholesale UNEs to CLECs would look like.  However, it is reasonable to believe that such a company, operating in a heavily regulated, virtually monopolistic environment, would look a lot like SWBT would have looked before the coming of retail competition and the recent run-up of stock prices.  The hypothetical target capital structure advocated by Staff most closely approximates the capital structure of that hypothetical company and will be adopted.  (pp. 69-70).

In its Order, the Western District states:

The Court finds no persuasive support for the contention that FCC regulations permit state commissions to use an incumbent LEC’s book values even as a “starting point” for cost of capital determinations.  Such an interpretation is foreclosed by the plain language of the regulations, which state simply that embedded costs “shall not be considered . . .” 47 C.F.R § 51.505(d)(1).  The MPSC’s interpretation is also foreclosed by the FCC’s interpretation of its own regulations:

We conclude that our decision remains sound to base UNE prices on the forward-looking cost of providing UNEs.  This approach is supported both by the Supreme Court’s endorsement of our forward-looking cost methodology and its concerns regarding alternative pricing methodologies that rely in whole or in part on embedded costs.


TELRIC NPRM ¶ 37 (emphasis added). (p.7)

4. The Western District’s Order remanded the case to the Commission “for reconsideration of the appropriate capital structure and resulting rates.” (p. 12). Although the Staff recognizes that cost of debt and cost of equity are also necessary components in calculating SBC’s cost of capital, the Staff suggests that the Court’s Order limits the Commission’s reconsideration to the third component, i.e., an appropriate capital structure.

5. The UNE prices in question, are a subset of unbundled network elements that were set at interim rates in the Missouri 271 Agreement (M2A) pending Commission decision in Case No. TO-2001-438.  The M2A is a standardized interconnection agreement that complies with all of the Telecommunications Act’s requirements for permitting SWBT to offer in-region interLATA toll service.  Because the M2A has fixed start and end dates, it is Staff’s opinion that the Commission should only reconsider the “appropriate capital structure and resulting rates” based on the cost information that was the subject of evidence presented in that case.     


6.
The Staff will need a reasonable period of time to identify a witness and then to prepare new testimony that does not use SBC’s booked capital structure as a starting point.


7.
The Staff proposes the following procedural schedule which allows it and the other parties a reasonable period of time to prepare additional testimony, while also keeping the case moving forward.

30 days after issuance of scheduling order

intervention deadline (after due notice)

60 days after issuance of scheduling order:

parties submit direct testimony regarding 








capital structure

+30 days





simultaneous rebuttal testimony

+15 days





simultaneous surrebuttal testimony

+5 days





pretrial filings (position statements, order of 








witnesses, order of opening statements, 








order of cross-examination)

+10 days





commence hearings (2 days)


WHEREFORE, the Staff requests the Commission to adopt its proposed procedure (new evidence on capital structure only) and its proposed procedural schedule.
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