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Memorandum

To:
Morris Woodruff, Arbitrator

From:
Natelle Dietrich and Bill Voight, Arbitration Advisory Staff

Date:
2/10/2005
Re:
TO-2005-0166 – Level 3 Petition for Arbitration

Following is a discussion of items that should be addressed by the parties with respect to whether the language is consistent with the public interest and is not discriminatory against a telecommunications carrier not a party to the agreement (47 U.S.C. 252.).

DPL - Unbundled Network Elements

The FCC's interim rules (FCC 04-179) require incumbent local exchange carriers to continue providing unbundled access to switching, enterprise market loops, and dedicated transport under the same rates, terms and conditions that applied under interconnection agreements as of June 15, 2004.  The interim rules also discuss six-month transitional measures.   How is SBC's proposed UNE Rider and related language removing certain unbundled network elements in the public interest and consistent with the FCC’s rules?  

The new UNE rules were released February 4, 2005, (FCC 04-290).  The Order on Remand discusses transition plans for various network elements.  How is SBC’s UNE Rider and any language removing obligations for existing UNEs in the public interest and/or not discriminatory in light of the new rules?  Has the language been modified to accommodate requirements under the new UNE rules?  What process is included in the interconnection agreement language should the new rules be appealed?  

DPL - General Terms and Conditions

There are proposals to expand sections of the interconnection agreement to include words such as "significant", "material", "substantially", etc.  These words could be viewed as adding uncertainty to the agreement, making it subject to costly future litigation, which in turn would not be in the public interest and could be discriminatory.  

How is this language consistent with the public interest?   For purposes of determining if proposed language is discriminatory, how do the parties define “a telecommunications carrier not a party to the agreement”?  Since competitors can no longer "pick and choose" parts of interconnection agreements, but must take the agreements in their entirety, will proposed language that may be interpreted as vague force other competitors to either negotiate their own terms or litigate terms of the agreement they are adopting?  

Transiting traffic

There are comments that transiting traffic is not subject to the Telecommunications Act and should not be a subject of this Arbitration proceeding. How is it in the public interest to have traffic originated, terminated and/or transited that is not covered by the interconnection agreement?  There are proposals that all traffic should be put onto one trunk group between the parties. Is it discriminatory, or against the public interest, to transit VoIP and other interstate traffic to third parties who are not a party to this Agreement?  

How and/or where does the proposed interconnection agreement language address the public interest concerns related to 911 traffic and delivery of calling party number (CPN)?
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