STATE OF MISSOURI

              PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 22nd day of February, 2005.

Southwestern Bell Telephone, L.P. d/b/a SBC  

)

Missouri’s Petition to Amend the Section 251/252
)
 
Interconnection Agreements between SBC Missouri 
)

and Various Competitive Local Exchange Carriers.
)









)

Southwestern Bell Telephone, L.P. d/b/a SBC

)

Missouri,






)









)
Case No. TO-2005-0117

Petitioner,


)









)

vs.







)









)

1-800-RECONEX, Inc., et al,



)









)


Respondents. 

)

ORDER DENYING APPLICATION FOR REHEARING
On January 25, 2005, the Commission issued an order dismissing a petition filed by Southwestern Bell Telephone, L.P. d/b/a SBC Missouri that asked the Commission to amend the Section 251/252 interconnection agreements between SBC Missouri and various competitive local exchange carriers.  That petition named twelve specific competitive local exchange carriers as respondents and alleged that SBC’s interconnection agreements with the twelve named companies no longer comply with applicable federal law.  SBC asked the Commission to approve language proposed by SBC that would modify those interconnection agreements to bring them into compliance with the law.
In its order dismissing the petition, the Commission found that SBC had not  plead enough facts to permit the Commission to determine whether the dispute resolution procedures found in the particular interconnection agreements that SBC seeks to amend have been satisfied.  Furthermore, the Commission concluded that SBC had not pleaded sufficient facts to give the respondent CLECs a basis for filing an answer to the amended petition.  As a result, the Commission could not determine whether the dispute resolution procedures in those disputed interconnection agreements authorize the Commission to proceed.  
The Commission’s order dismissing the petition carried an effective date of February 4.  On February 3, SBC filed an application for rehearing contending that the Commission had erred in dismissing its petition.  No other party has responded to SBC’s application for rehearing. 

Rule 55.05 of the Missouri Supreme Court’s Rules of Civil Procedure provides that “[a] pleading that sets forth a claim for relief, … shall contain (1) a short and plain statement of the facts showing that the pleader is entitled to relief ….”  That means that Missouri requires fact-pleading rather than notice pleading.
  Missouri’s courts have indicated that “[t]he purpose of fact-pleading is to ‘present, define and isolate the controverted issues so as to advise the trial court and the parties of the issues to be tried and to expedite the trial of a cause on the merits.’”
  Merely pleading a legal conclusion is not sufficient to state a claim upon which relief may be granted,
 but “[a] pleader is required to state only the ultimate facts and it is not necessary to plead the facts or circumstances by which the ultimate facts will be established.”

In its Order Dismissing Petition, the Commission found that SBC had not pleaded sufficient facts to provide the respondent parties with a basis for filing an answer to the petition.  SBC’s application for rehearing has not convinced the Commission to change its finding.  Rehearing will be denied.  However, the Commission wishes to emphasis that it has not made a decision on the merits of SBC’s claim.  If SBC wishes to file a new petition, or petitions, seeking relief against the respondent CLECs, it may do so. 
IT IS THEREFORE ORDERED:

1.
That Southwestern Bell Telephone, L.P. d/b/a SBC Missouri’s Application for Rehearing Pursuant to Section 386.500, RSMo, is denied.  

2. That this order shall become effective on February 22, 2005.



BY THE COMMISSION



Dale Hardy Roberts



Secretary/Chief Regulatory Law Judge

( S E A L )

Davis, Ch., Murray, Gaw, Clayton and Appling, CC., concur 
Woodruff, Senior Regulatory Law Judge

� ITT Commercial Finance Corp. v. Mid-America Marine Supply Corp. 854 S.W.2d 371, 379 (Mo. 1993)


� Luethans v. Washington Univ., 894 S.W.2d 169, 171 (Mo 1995) (Quoting Walker v. Kansas City Star Co., 406 S.W. 2d 44, 54 (Mo. 1966)


� Royster v. Baker, 365 S.W.2d 496 (Mo. 1963)


� Scheibel v. Hillis, 531 S.W.2d 285, 290 (Mo. banc 1976)
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