Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Agreement between SBC Communications, Inc. and Sage Telecom, Inc.
	)))
	Case No. TO-2004-0576

	In the Matter of an Amendment Superseding Certain 251/252 Matters between Southwestern Bell Telephone, L.P., and Sage Telecom, Inc.
	))))
	Case No. TO-2004-0584


Staff's Motion to Consolidate Cases

COMES NOW the Staff of the Missouri Public Service Commission and for its motion to consolidate Case Nos. TO-2004-0576 and TO-2004-0584 states:

1.
Southwestern Bell Telephone, L.P. is an incumbent local exchange telecommunications company providing telecommunications service in Missouri as SBC Missouri and Sage Telecom, Inc. is an alternative local exchange telecommunications company providing telecommunications service in Missouri.


2.
Sage adopted Southwestern Bell’s Missouri 271 Interconnection Agreement (M2A) offering on December 27, 2001.


3.
On May 4, 2004, Southwestern Bell submitted to the Commission an agreement between it and Sage titled “Amendment Superseding Certain 251/252 Matters to Interconnection Agreements Under Sections 251 and 252 of the Telecommunications Act of 1996” (Amendment).  The Commission assigned Tracking No. VT-2004-0050 to the Amendment and, in response to the Staff’s application to open a case for the purpose of considering that amendment under sections 251 and 252 of the Telecommunications Act of 1996, opened Case No. TO-2004-0584.  


4.
The Amendment purports to supercede, amend and modify the applicable provisions currently contained in the companies’ interconnection agreements in 13 states, including the M2A.  The parties state in the Amendment that they would not have entered into the Amendment if it was not made on a 13-state basis.  The parties also state in the Amendment that they are, contemporaneously with the Amendment, entering into a “Private Commercial Agreement for Local Wholesale Complete” and that the Amendment shall immediately become null and void for all purposes in states where the “Private Commercial Agreement for Local Wholesale Complete” becomes inoperative.


5.
The Amendment includes the following provision:

6.6 
Contemporaneously with this Amendment, the Parties are entering into a Private Commercial Agreement for Local Wholesale Complete (“LWC Agreement”). The LWC Agreement contains provisions that may render it inoperative in one or more states. Should the LWC Agreement become inoperative in any one or more state(s), this Amendment shall immediately become null and void for all purposes in such state(s) and the Parties agree to submit a further amendment immediately to the Commission so reflecting this fact. Such further amendment will be effective retroactively to the time that the LWC Agreement became inoperative. In addition, in the event that at the time that the LWC Agreement becomes inoperative in any state(s), CLEC does not have in effect any agreement in such state pursuant to 47 U.S.C. § 252, CLEC may adopt such agreement pursuant to § 252(i) or may purchase under tariff or SGAT or enter into any other arrangement of CLEC’s choosing available to it under 47 U.S.C. § 251 and/or 252 at that time, and such arrangement will be deemed effective as of the time that the LWC Agreement became inoperative in such state(s)and the SBC ILECs shall cooperate fully in CLEC’s exercise of its rights under this Section, provided that the Parties shall have no retroactive monetary true-up compensation obligation to each other for the provision of products and other offerings from the date from July 1, 2004 until the date that the LWC Agreement became inoperative.

6.
On or about May 17, 2004 Southwestern Bell filed with the Public Utility Commission of Texas a redacted version of the April 21, 2004 version of the “Private Commercial Agreement for Local Wholesale Complete” between itself and Sage.  The group of carriers designating themselves as the “CLEC Coalition” in their motion for leave to intervene in Case No. TO-2004-0576 have included a copy of that agreement in their comments filed in that case on or about May 20, 2004.  That agreement (as redacted) includes the provisions following:

5.3
SBC-13STATE and SAGE understand and agree that:

5.3.1
this Agreement, including the LWC is offered as a complete, integrated, non-severable packaged offering only;

5.3.2 the provisions of this Agreement have been negotiated as part of an entire, indivisible agreement and integrated with each other in such a manner that each provision is material to every other provision;

5.3.3 that each and every term and condition, including pricing, of this Agreement is conditioned on, and in consideration for, every other term and condition, including pricing, in this Agreement.

* * * *

5.5
The Parties have concurrently negotiated an ICA amendment(s) to effectuate certain provisions of this Agreement (“Related ICA Amendments).  The Related ICA Amendments provides for, among other things, the deletion of certain unbundled local switching with shared transport offerings, changes to unbundled analog loop rates, and waiver of certain of SAGE’s statutory rights under 47 U.S.C. § 252(i) and of SBC-13STATE’s obligations under 47 U.S.C. §§ 251 and 252.  . . . .

5.6
Each Party and its Affiliates shall support and defend the reasonableness of this Agreement and the Related ICA Amendments, including their respective substantive terms and conditions and the commercial nature of the Agreement, publicly and before and with any federal or state governmental entity (including any regulatory agency, court, or legislature and the representatives of each) and regardless of the location, nature, or status of the forum or proceeding.  Included within the foregoing is the obligation of each Party and its Affiliates to support and defend the indivisible nature of this Agreement and Related ICA Amendments, including against any attempts that could result in treatment contrary to Section 5.4.  (Emphasis added).

53.1
The terms and conditions, including pricing, contained in this Agreement and any Appendices, Attachments, Exhibits, Schedules, Addenda, and other documents or instruments referred to herein and incorporated into this Agreement by reference constitutes the entire agreement between the Parties with respect to the subject matter hereof, superseding all prior understandings, proposals and other communications, oral or written between the Parties during the negotiations of this Agreement and through the execution and/or Effective Date of this Agreement.  This Agreement shall not operate as or constitute a novation of any agreement or contract between the Parties that predates the execution and/or Effective Date of this Agreement.

7.
Given the interdependence of the two documents shown by the provisions of each found in the two preceding paragraphs, in the Staff’s view the two are parts of one agreement that should be considered together as a whole.  Thus, the Commission should not consider only that part of the agreement that Southwestern Bell has submitted to the Commission for review under the provisions of sections 251 and 252 of the Telecommunications Act of 1996; the Commission should consider the entire agreement between Southwestern Bell and Sage under the provisions of sections 251 and 252 of the Telecommunications Act of 1996.


8.
Section 252(a)(1) of the Telecommunications Act of 1996 requires that voluntarily negotiated agreements for interconnection, services or network elements must “include a detailed schedule of itemized charges for interconnection and each service or network element included in the agreement” and that the agreement “shall be submitted to the State commission under subsection (e) of [section 252].”

9.
Section 251(e) of the Telecommunications Act of 1996 requires that any interconnection agreement adopted by negotiation or arbitration shall be submitted for approval to the state commission, and that if the state commission does not act to approve or reject the agreement within 90 days after it is submitted, the agreement is deemed approved.

10.
As noted by the group of carriers designating themselves as the “CLEC Coalition” in their comments filed in Case No. TO-2004-0576 on or about May 20, 2004, the FCC, in response to a request by Qwest Communications International Inc., provided an interpretation of the types of negotiated contractual arrangements that must be filed with the state commission for the review contemplated in section 252(a)(1) of the Telecommunications Act of 1996.
  A copy of the FCC’s decision is included as Appendix B to the Staff’s response filed in Case No. TO-2004-0576 today.  The FCC stated, at paragraph 10 of its October 2002 order, “Based on their statutory role provided by Congress and their experience to date, state commissions are well positioned to decide on a case-by-case basis whether a particular agreement is required to be filed as an ‘interconnection agreement’ and, if so, whether it should be approved or rejected.”  The FCC, at paragraph 9 of its order, opined that dispute resolution and escalation provisions are not per se outside the scope of section 252(a)(1).  Qwest requested the FCC to declare that certain agreements need not be filed with state commissions.  The FCC, based on the language found in subsections 252(a)(1) and 251(c)(1) of the Telecommunications Act of 1996, at paragraph 8 of its order, found “that an agreement that creates an ongoing obligation pertaining to resale, number portability, dialing parity, access to rights-of-way, reciprocal compensation, interconnection, unbundled network elements, or collocation is an interconnection agreement that must be filed pursuant to section 252(a)(1).”  (Emphasis in original).

11. 4 CSR 240-2.110(3) provides:

When pending actions involve related questions of law or fact, the commission may order a joint hearing of any or all the matters at issue, and may make other orders concerning cases before it to avoid unnecessary costs or delay.

As demonstrated above, Case Nos. TO-2004-0576 and TO-2004-584 involve related questions of law and related questions of fact and, therefore, should be consolidated both for hearing and decision.


WHEREFORE, because the “commercial agreement” that is the subject of Case No. TO-2004-0576 is part of the interconnection agreement, another portion of which is the subject of Case No. TO-2004-0584, the Staff moves the Commission to consolidate these two cases, Case Nos. TO-2004-0576 and TO-2004-0584, for further proceedings on the entire interconnection agreement between Southwestern Bell Telephone, L.P. and Sage Telecom, Inc.

Respectfully submitted,
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