Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Agreement between SBC Communications, Inc. and Sage Telecom, Inc.
	)))
	Case No. TO-2004-0576

	
	
	


Staff's Recommendation to the Commission
COMES NOW the Staff of the Missouri Public Service Commission and for its recommendation states:  The “commercial agreement” between Southwestern Bell Telephone, L.P. and Sage Telecom, Inc. that is the subject of this case contains numerous provisions pertaining to interconnection between Southwestern Bell and Sage such that the Staff believes the “commercial agreement,” on a standalone basis, would be an “interconnection agreement” within the meaning of section 252(e) of the Telecommunications Act of 1996.  Further, it is the Staff’s opinion that the “commercial agreement” is so interdependent and intertwined with the “Amendment Superseding Certain 251/252 Matters to Interconnection Agreements under Sections 251 and 252 of the Telecommunications Act of 1996” that was assigned Tracking No. VT-2004-0050 (and which is the subject of Case No. TO-2004-0584), that the two documents together comprise a single interconnection agreement within the meaning of section 252(e) of the Telecommunications Act of 1996.   

Therefore, the Staff recommends to the Commission that, unless the “commercial agreement” that is the immediate subject of this case is submitted to the Commission for review under sections 251 and 252 of the Telecommunications Act of 1996, the Commission reject as insufficient the “Amendment Superseding Certain 251/252 Matters to Interconnection Agreements under Sections 251 and 252 of the Telecommunications Act of 1996” assigned Tracking No. VT-2004-0050 and that this case be consolidated with Case No. TO-2004-0584.  The grounds for the Staff’s recommendation follow:


1.
Southwestern Bell Telephone, L.P. is an incumbent local exchange telecommunications company providing telecommunications service in Missouri as SBC Missouri and Sage Telecom, Inc. is an alternative local exchange telecommunications company providing telecommunications service in Missouri.


2.
Sage adopted Southwestern Bell’s Missouri 271 Interconnection Agreement (M2A) offering on December 27, 2001.  (This Commission pre-approved that offering on March 6, 2001 in Case No. TO-99-227, and issued an order detailing that approval on March 15, 2001).


3.
On August 21, 2003 the Federal Communications Commission released its “Triennial Review Order” in which it modified its rules on network elements that incumbent local exchange carriers are required to unbundle.
  On review the federal court vacated numerous actions taken by the FCC in its Triennial Review Order, including the FCC’s rules addressing the unbundling of mass market switching.
  In response to the federal court’s judgment on its Triennial Review Order, on March 31, 2004 the FCC urged carriers to begin commercial negotiations and to join in seeking a stay of the federal court’s mandate.
  A copy of the FCC’s press release regarding the request is attached as Appendix A.  Subsequent to the FCC’s urging, Southwestern Bell and Sage contemporaneously entered into the “commercial agreement” that is the subject of this case and an amendment to their M2A agreement.  That amendment is filed with the Commission and assigned Tracking No. VT-2004-0050, and is also the subject of the Staff’s application in Case No. TO-2004-0584.  


4.
This Commission became aware of the “commercial agreement” between Southwestern Bell and Sage, which had not been submitted to the Commission, and opened this case on May 6, 2004 for purposes of inquiry into whether that agreement should be filed with the Commission for review under sections 251 and 252 of the Telecommunications Act of 1996.

5.
Section 252(a)(1) of the Telecommunications Act of 1996 requires that voluntarily negotiated agreements for interconnection, services or network elements must “include a detailed schedule of itemized charges for interconnection and each service or network element included in the agreement” and that the agreement “shall be submitted to the State commission under subsection (e) of [section 252].”

6.
Section 252(e) of the Telecommunications Act of 1996 requires that any interconnection agreement adopted by negotiation or arbitration shall be submitted for approval to the state commission, and that if the state commission does not act to approve or reject the agreement within 90 days after it is submitted, the agreement is deemed approved.

7.
As noted by the group of carriers designating themselves as the “CLEC Coalition” in their comments filed on or about May 20, 2004, the FCC, in response to a request by Qwest Communications International Inc., provided an interpretation of the types of negotiated contractual arrangements that must be filed with the state commission for the review contemplated in section 252(a)(1) of the Telecommunications Act of 1996.
  A copy of the FCC’s decision is included as Appendix B.  The FCC stated, at paragraph 10 of its October 2002 order, “Based on their statutory role provided by Congress and their experience to date, state commissions are well positioned to decide on a case-by-case basis whether a particular agreement is required to be filed as an ‘interconnection agreement’ and, if so, whether it should be approved or rejected.”  The FCC, at paragraph 9 of its order, opined that dispute resolution and escalation provisions are not per se outside the scope of section 252(a)(1).  Qwest requested the FCC to declare that certain agreements need not be filed with state commissions.  The FCC, based on the language found in subsections 252(a)(1) and 251(c)(1) of the Telecommunications Act of 1996, at paragraph 8 of its order, found “that an agreement that creates an ongoing obligation pertaining to resale, number portability, dialing parity, access to rights-of-way, reciprocal compensation, interconnection, unbundled network elements, or collocation is an interconnection agreement that must be filed pursuant to section 252(a)(1).”  (Emphasis in original).


8.
The April 21, 2004 version of the “commercial agreement” that is the subject of this case was filed on or about May 17, 2004 with the Public Utility Commission of Texas in redacted form and is entitled “Private Commercial Agreement for Local Wholesale Complete.”  The “CLEC Coalition” has included a copy of that agreement in their comments filed in this case on or about May 20, 2004.  

9.
The Staff believes that the “commercial agreement” between Southwestern Bell and Sage, even alone, would be an agreement that creates an ongoing obligation pertaining to resale of such things as Basic Analog Switching (or similar circuit switching capability) (Section–4 and Appendix Basic Analog Switching and Non-Dedicated Transport of agreement), Basic Analog Loops (or a similar transmission capability) (Section–4 of agreement), Line Information Data Base (LIDB) and/or Calling Name Database (CNAM) (Appendix LIDB and CNAM to agreement), Operations Support Systems (Appendix OSS to agreement), Operator Services/Directory Assistance (Appendix Operator Services and Directory Assistance (OS/DCA) to agreement) and Alternate Billed Services (ABS) (Appendix Alternate Billed Services “ABS” to agreement).  The “commercial agreement” also creates an ongoing obligation pertaining to reciprocal compensation/carrier reciprocity (Sections 13 & 16 of agreement) and dispute resolution and escalation processes (Sections 25 & 26 of agreement) and includes a detailed schedule of itemized charges for the services and products offered in the agreement, including (as redacted) charges for 2-wire analog loops and service orders (LWC Pricing Schedule to agreement).    The “commercial agreement” includes provisions addressing the rates, terms, conditions and processes applicable to the provisioning of what is being deemed an individual technology package (Local Wholesale Complete or LWC) offered by SBC-13STATE which includes a Basic Analog Loop connected with Basic Analog Switching, equipped so that SAGE can provide local exchange dialtone service to a particular LWC End User premises.  Thus, the Staff concludes that, even on a standalone basis, the “commercial agreement” is an interconnection agreement subject to review under sections 251 and 252 of the Telecommunications Act of 1996.

10.
Although the Staff has concluded that on a standalone basis the “commercial agreement” would be subject to review under sections 251 and 252 of the Telecommunications Act of 1996, it is the Staff’s view that the “commercial agreement” is only part of the entire interconnection agreement and that, because the “commercial agreement” and the Amendment filed and assigned Tracking No. VT-2004-0050 (and the subject of Case No. TO-2004-0584) are so interdependent and intertwined, together they constitute a single interconnection agreement subject to review under sections 251 and 252 of the Telecommunications Act of 1996.


11.
Separately, on May 4, 2004, Southwestern Bell submitted to the Commission an agreement between it and Sage titled “Amendment Superseding Certain 251/252 Matters to Interconnection Agreements Under Sections 251 and 252 of the Telecommunications Act of 1996” (Amendment).  The Commission assigned Tracking No. VT-2004-0050 to the Amendment.  The Amendment is attached as Appendix C and is not the “commercial agreement” that is the subject of this case. 


12.
The Amendment purports to supercede, amend and modify the applicable provisions currently contained in the companies’ interconnection agreements in 13 states, including the M2A.  The parties state in the Amendment that they would not have entered into the Amendment if it was not made on a 13-state basis.  The Amendment also states that the parties are, contemporaneously with the Amendment, entering into a “Private Commercial Agreement for Local Wholesale Complete” and that the Amendment shall immediately become null and void for all purposes in states where the “Private Commercial Agreement for Local Wholesale Complete” becomes inoperative.  The “Private Commercial Agreement for Local Wholesale Complete” referenced in the Amendment is the “commercial agreement” that is the subject of this case.


13.
The Staff has requested the Commission to open a case for the purpose of reviewing the Amendment for Commission approval or rejection pursuant to section 252(e) of the Telecommunications Act of 1996, and to make Southwestern Bell Telephone and Sage parties to that case.  The Commission has docketed the Staff’s request as Case No. TO-2004-0584.

14.
The Amendment includes the following provision:

6.6     Contemporaneously with this Amendment, the Parties are entering into a Private Commercial Agreement for Local Wholesale Complete (“LWC Agreement”). The LWC Agreement contains provisions that may render it inoperative in one or more states. Should the LWC Agreement become inoperative in any one or more state(s), this Amendment shall immediately become null and void for all purposes in such state(s) and the Parties agree to submit a further amendment immediately to the Commission so reflecting this fact. Such further amendment will be effective retroactively to the time that the LWC Agreement became inoperative. In addition, in the event that at the time that the LWC Agreement becomes inoperative in any state(s), CLEC does not have in effect any agreement in such state pursuant to 47 U.S.C. § 252, CLEC may adopt such agreement pursuant to § 252(i) or may purchase under tariff or SGAT or enter into any other arrangement of CLEC’s choosing available to it under 47 U.S.C. § 251 and/or 252 at that time, and such arrangement will be deemed effective as of the time that the LWC Agreement became inoperative in such state(s)and the SBC ILECs shall cooperate fully in CLEC’s exercise of its rights under this Section, provided that the Parties shall have no retroactive monetary true-up compensation obligation to each other for the provision of products and other offerings from the date from July 1, 2004 until the date that the LWC Agreement became inoperative.

15.
The “commercial agreement” (as redacted) includes the provisions following:

5.3
SBC-13STATE and SAGE understand and agree that:

5.3.1
this Agreement, including the LWC is offered as a complete, integrated, non-severable packaged offering only;

5.3.2 the provisions of this Agreement have been negotiated as part of an entire, indivisible agreement and integrated with each other in such a manner that each provision is material to every other provision;

5.3.3 that each and every term and condition, including pricing, of this Agreement is conditioned on, and in consideration for, every other term and condition, including pricing, in this Agreement.

* * * *

5.5
The Parties have concurrently negotiated an ICA amendment(s) to effectuate certain provisions of this Agreement (“Related ICA Amendments).  The Related ICA Amendments provides for, among other things, the deletion of certain unbundled local switching with shared transport offerings, changes to unbundled analog loop rates, and waiver of certain of SAGE’s statutory rights under 47 U.S.C. § 252(i) and of SBC-13STATE’s obligations under 47 U.S.C. §§ 251 and 252.  . . . .

5.6
Each Party and its Affiliates shall support and defend the reasonableness of this Agreement and the Related ICA Amendments, including their respective substantive terms and conditions and the commercial nature of the Agreement, publicly and before and with any federal or state governmental entity (including any regulatory agency, court, or legislature and the representatives of each) and regardless of the location, nature, or status of the forum or proceeding.  Included within the foregoing is the obligation of each Party and its Affiliates to support and defend the indivisible nature of this Agreement and Related ICA Amendments, including against any attempts that could result in treatment contrary to Section 5.4.  (Emphasis added).

* * * *

53.1
The terms and conditions, including pricing, contained in this Agreement and any Appendices, Attachments, Exhibits, Schedules, Addenda, and other documents or instruments referred to herein and incorporated into this Agreement by reference constitutes the entire agreement between the Parties with respect to the subject matter hereof, superseding all prior understandings, proposals and other communications, oral or written between the Parties during the negotiations of this Agreement and through the execution and/or Effective Date of this Agreement.  This Agreement shall not operate as or constitute a novation of any agreement or contract between the Parties that predates the execution and/or Effective Date of this Agreement.

16.
Given the interdependence of the two documents shown by the provisions of each found in the two preceding paragraphs, in the Staff’s view the two are parts of one agreement that should be considered together as a whole.  Thus, the Commission should not consider only that part of the agreement that Southwestern Bell has submitted to the Commission for review under the provisions of sections 251 and 252 of the Telecommunications Act of 1996—the Amendment; the Commission should consider the entire agreement between Southwestern Bell and Sage under the provisions of sections 251 and 252 of the Telecommunications Act of 1996—the Amendment plus the “commercial agreement.”

17.
Southwestern Bell offered the M2A as a means of satisfying the section 271 requirements of the Telecommunications Act of 1996 that it had to meet to obtain authority to offer interLATA telecommunications services in Missouri. It is the Staff’s view that by adopting the M2A in December of 2001, Southwestern Bell and Sage entered into an interconnection agreement on the rates, terms and conditions found in the M2A.  By submitting a portion of their new agreement with the Commission for review, Tracking No. VT-2004-0050, Southwestern Bell appears to agree.  Moreover, in its response to the Commission’s show cause order in this case, Southwestern Bell, at paragraph 4, stated: 

To the extent that SBC Missouri [(Southwestern Bell)] and Sage Telecom have entered into an arrangement concerning issues which remain within the parameters of Sections 251-252 of the Act, those provisions have already been submitted to the Commission for review and approval.  On May 4, 2004, SBC Missouri filed an Amendment Superceding Certain 251/252 Matter To Interconnection Agreements under Section 251 and 252 of the Telecommunications Act of 1996 ( . . . ).  The commercial arrangement, on the other hand, deals with non-Section 251 matters.

18.
The FCC’s call for carriers to enter into commercial negotiations after the United States Court of Appeals for the District of Columbia issued its judgment striking down portions of the FCC’s Triennial Review order,
 including the unbundling of mass market switching, does not take agreements made as a result of those negotiations outside the purview of the Telecommunications Act of 1996, despite Southwestern Bell’s apparent suggestion to the contrary.  There is no need to wait for FCC action on SBC Communications Inc.’s emergency petition as urged by Southwestern Bell since, as stated in paragraph 13 above, the FCC has already interpreted section 252(a)(1) in a similar context and found “that an agreement which creates an ongoing obligation pertaining to resale, number portability, dialing parity, access to rights-of-way, reciprocal compensation, interconnection, unbundled network elements, or collocation is an interconnection agreement that must be filed pursuant to section 252(a)(1).”

19.
Further, because section 252(e) of the Telecommunications Act of 1996 deems interconnection agreements adopted by negotiation or arbitration that are submitted to a state commission for approval to be approved if the state commission fails to act to approve or reject the agreement within 90 days after it is submitted and Southwestern Bell submitted the Amendment on May 4, 2004, it would be prudent for the Commission to act swiftly if it agrees that both the Amendment and “commercial agreement” comprise a single interconnection agreement subject to review under sections 251 and 252 of the Telecommunications Act of 1996.


WHEREFORE, the Staff recommends to the Commission that this case be consolidated with Case No. TO-2004-0584 and that, unless the “commercial agreement” that is the immediate subject of this case is submitted to the Commission for review under sections 251 and 252 of the Telecommunications Act of 1996, the Commission reject the “Amendment Superseding Certain 251/252 Matters to Interconnection Agreements under Sections 251 and 252 of the Telecommunications Act of 1996” assigned Tracking No. VT-2004-0050.

Respectfully submitted,
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� In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers,   FCC Rcd  , FCC 03-36, CC Docket No. 01-338 (Adopted February 20, 2003 and released August 21, 2003) (Report and Order and Order on Remand and Further Notice of Proposed Rulemaking) (“Triennial Review Order”).


� United States Telecommunications Association v. FCC, 359 F.3d 554 (D.C. Cir. 2004).


� The FCC did not forbear, as permitted by section 160 of the Telecommunications Act of 1996 upon sufficient findings, the application of sections 251 or 252 to such commercial negotiations.


� In the Matter of Qwest Communications International Inc. Petition for Declaratory Ruling on the Scope of the Duty to File and Obtain Prior Approval of Negotiated Contractual Arrangements under Section 252(a)(1), 17 FCC Rcd 19337, FCC 02-276, WC Docket No. 02-89 (Adopted October 2, 20002 and Released October 4, 2002) (Memorandum Opinion and Order).


� United States Telecommunications Association v. FCC, 359 F.3d (D.C. Cir. 2004).
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