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Brief of Staff


COMES NOW the Staff of the Missouri Public Service Commission and for its brief states:
Introduction


Southwestern Bell Telephone, L.P., d/b/a SBC Missouri is a large incumbent local exchange telecommunications company subject to price cap regulation under Section 392.245 RSMo, the Price Cap Statute.  SBC Missouri provides service in 160 exchanges.  On July 30, 2004, SBC Missouri filed a motion asking the Commission to investigate the state of competition in its exchanges.  The parties to this case, in addition to SBC Missouri, are the Commission Staff, the Office of the Public Counsel, and the Intervenors (MCImetro Access Transmission Services, LLC, Intermedia Communications, Inc., MCI WorldCom Communications, Inc., NuVox Communications of Missouri, Inc., XO Missouri, Inc., Allegiance Telecom, Big River Telephone Company, LLC, and Socket Telecom, LLC).
Argument
General Overview of SBC Missouri’s Case


SBC Missouri is like a boxer - - one who himself ties one of his own hands behind his back and then complains that the match is not fair.


SBC Missouri claims that price cap regulation hinders its ability to introduce new services, to introduce bundles of services, and to raise and lower prices to meet competition. These claims warrant further examination.

Subsection 11 of the Price Cap Statute states that it “shall not preclude an incumbent local exchange telecommunications company from proposing new telecommunications services and establishing prices for such new services.”  However, SBC Missouri says the problem is that if it prices a new service too low, the price cannot be increased because it is now under a price cap.

SBC Missouri does not set a price for a new product in a vacuum.  SBC’s witness described a complicated process that includes conducting market research, determining the various costs associated with the product, and determining what the customer is willing to pay.
 Furthermore, SBC Missouri can protect itself from the possibility that this complicated pricing process produces a price that is too low.  If the desired rate is $20.00, SBC Missouri could file the initial rate at $40.00, and through a promotion or rate reduction arrive at the correct rate.


SBC Missouri offers bundles today.
   Its objection is that because it chooses to offer its bundles at discounts instead of at flat rates, it is difficult for its service representatives to deal with different pricing structures and it is difficult to allocate revenues.
   This seems to be a problem with SBC’s implementation strategy for its bundles, and not an inherent problem of price cap regulation.

SBC Missouri believes that its residential basic local rates are priced below cost.
  SBC Missouri’s theory is that if its other services did not have to subsidize residential basic local service, then it could lower its rates for other services.  But switched access rates were priced higher than costs and would not be reduced by a competitive classification in this case.
  


SBC has made vague promises about the benefits of pricing flexibility under a competitive classification.  SBC Missouri has, however, no specific plans for what it would do with competitive classification.
  Fortunately, the decision does not turn on these vague promises but rather turns on the statutory guidance provided by the Legislature.

Statutory Standards


SBC Missouri’s motion was filed pursuant to subsection 5 of the Price Cap Statute.  The pertinent portion provides:

5. Each telecommunications service of an incumbent local exchange telecommunications company shall be classified as competitive in any exchange in which at least one alternative local exchange telecommunications company has been certified under section 392.455 and has provided basic local telecommunications service in that exchange for at least five years, unless the commission determines, after notice and a hearing, that effective competition does not exist in the exchange for such service. The commission shall, from time to time, on its own motion or motion by an incumbent local exchange telecommunications company, investigate the state of competition in each exchange where an alternative local exchange telecommunication company has been certified to provide local exchange telecommunications service and shall determine, no later than five years following the first certification of an alternative local exchange telecommunication company in such exchange, whether effective competition exists in the exchange for the various services of the incumbent local exchange telecommunications company. If the commission determines that effective competition exists in the exchange, the local exchange telecommunications company may thereafter adjust its rates for such competitive services upward or downward as it determines appropriate in its competitive environment. If the commission determines that effective competition does not exist in the exchange, the provisions of paragraph (c) of subdivision (2) of subsection 4 of section 392.200 and the maximum allowable prices established by the provisions of subsections 4 and 11 of this section shall continue to apply. 
Section 386.020(13) RSMo provides the Commission with the following guidance in making its determination:

(13) “Effective competition” shall be determined by the commission based on:


(a) The extent to which services are available from alternative providers in the relevant market;

(b) The extent to which the services of alternative providers are functionally equivalent or substitutable at comparable rates, terms and conditions;


(c) The extent to which the purposes and policies of chapter 392, RSMo, including the reasonableness of rates, as set out in section 392.185, RSMo, are being advanced;


(d) Existing economic or regulatory barriers to entry; and


(e) Any other factors deemed relevant by the commission and necessary to implement the purposes and polices of chapter 392, RSMo;
Section 392.185 RSMo describes the purposes and policies of chapter 392:

392.185. Purpose of chapter. – The provisions of this chapter shall be construed to                       (1) Promote universally available and widely affordable telecommunications services;                                                                                                                              (2) Maintain and advance the efficiency and availability of telecommunications services;

(3) Promote diversity in the supply of telecommunications services and products throughout the state of Missouri;

(4) Ensure that customers pay only reasonable charges for telecommunications service;

(5) Permit flexible regulation of competitive telecommunications companies and competitive telecommunications services;

(6) Allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest;

(7) Promote parity of urban and rural telecommunications services;

(8) Promote economic, educational, health care and cultural enhancements; and 

(9) Protect consumer privacy.        
List of Issues

1.
The Commission, pursuant to Section 392.245.5 RSMo. 2000, previously classified SBC Missouri’s core business switched and business line-related services in the Kansas City and St. Louis exchanges as competitive in Case No. TO-2001-467.  In which additional SBC Missouri exchanges, if any, does effective competition for those services exist, such that SBC Missouri’s core business switched and line-related services should be classified as competitive?

SBC Missouri’s core business switched services, line-related business services, and high capacity exchange access line services face effective competition and should also be classified as competitive in the Harvester, Fenton, Chesterfield, Springfield, Valley Park, Manchester, St. Charles, Marionville, Pond, Eureka, Imperial, High Ridge, Maxville, Farley, Greenwood, Grain Valley, and Smithville exchanges.

Business access service gives a customer the ability to send and receive telephone calls or to connect to data networks through the public switched telephone network (PSTN). Analog Trunks allow the customer to connect its PBX or key telephone system to the PSTN.  Business access services can be very simple – basic access lines and a stand alone telephone – or complex – digital trunks behind a PBX such as ISDN PRI service.

Line-related or “vertical” services are services a business customer with non-complex telecommunications needs may add to the access line for additional functionality.   Examples of line-related services include services such as Call Waiting, Three-Way Calling, Call Forwarding, Caller ID, or Speed Calling.

Metropolitan Calling Area (MCA) service is an expanded calling area plan that exists in St. Louis, Kansas City and Springfield.  It is an optional service that customers can purchase when their businesses reside in MCA exchanges outside the St. Louis, Kansas City and Springfield exchanges where MCA service is considered “mandatory” which means the MCA calling scope is part of their local charge.
  

High Capacity Exchange Access Line services provide customers with up to 24 56/64Kbps channels of switched access to the local PSTN on a single DS-1 (1.544 Megabits per 
second) transport facility. There are generally three types of High Capacity Exchange Access 
Line services commonly available to business customers in Missouri:

· The first type utilizes ISDN Primary Rate Interface (PRI) as the underlying technology.  

· The second type utilizes simple time division multiplexing (TDM) for digital trunking over a DS-1.  

· The third type is commonly known as Integrated Access.  Integrated Access service also utilizes simple TDM and DS-1 technologies.  

Integrated Access allows customers to use the 24 channels for access to multiple voice and data services.  In addition to using the service or local PSTN access, a customer may also use some of the channels for exchange private line access.

SBC Missouri offers the following High Capacity Exchange Access Line Services in Missouri:

 ISDN PRI  

· SmartTrunk 

· Select Video Plus®
· SelectData®

 TDM/DS-1 - digital trunking 

· SuperTrunk

· Digital Loop Service 

Integrated Access

· Access Advantage Plus (limited to access to local regulated services)

Testimony of OPC witness Meisenheimer suggests that, although in and of itself not conclusive, the Herfindahl-Hirschman Index (HHI) may be used to measure the absence or presence of effective competition.  The Staff disagrees with this use.  The HHI merely reflects the two data sources from which it is derived.  To measure market concentration, the HHI sums the squares of competitor market shares.  According to Department of Justice (DOJ) criteria, markets with an HHI of 1800 or more are considered concentrated.  Transactions that increase the HHI by 100 or more in concentrated markets presumptively raise antitrust concerns under Horizontal Merger Guidelines issued by DOJ and the Federal Trade Commission.  Importantly, these thresholds are intended to call attention to antitrust concerns and were not developed as a guide to effective competition as defined in the Missouri Statues and determined by the Commission.

 Both market share and number of competitors are needed in combination to get HHI, but breaking below 1800, for a moderately concentrated market, requires at least 6 competitors with relatively similar market shares.

The Commission has determined that effective competition exists in exchanges where an ILEC faces one significant facilities-based competitor, such as the exchange of Norborne, where the Commission found that Sprint Missouri faces effective competition from Green Hills Telecommunications Company.  Using the access line counts from December 2001, Staff calculated an HHI of 5648 in the Norborne residential market and 5200 in the Norborne business 
market.  These HHIs indicate a highly concentrated market under criteria developed by the Department of Justice for analysis of mergers; however, based on a combination of factors that include method of access line provision, number of competitors, and their approximate market shares, the Commission determined effective competition exists in Norborne despite these HHIs.

Staff considered the available evidence and concluded that evidence of significant exchange-specific facilities-based market penetration, along with information on the availability of wireless, cable and VoIP services is sufficient to meet the threshold definition of effective competition.  Staff’s determination of ‘significant’ market penetration is admittedly similar to a grading on a curve.  Where the measured market penetration was zero, when looking at the e911 proxy of facilities-based competition, Staff was not confident that the mere possibility of competition from VoIP, cable modem and/or wireless is sufficient to meet the standard of effective competition.  However, Staff recognizes that these services do provide some competition and took this into account when analyzing those exchanges with facilities-based competitive local exchange carriers.
,

In the business market, a facilities-based penetration rate of at least 9% was sufficient to meet the standard of effective competition, especially when considering the higher prices commanded in the business market.
  The Staff did not employ a market share threshold.  There was a natural break in the data between a 9% market share and the next lower market share of 4%.

The Staff does not consider all CLEC’s to be equally competitive.  The Staff finds most relevance in data detailing the extent to which facilities-based competitors have gained a foothold in SBC exchanges simply because it is the most tangible evidence.  Resold and UNE-P competition is not indicative of strong competition.  Resold telecommunications, where wholesale prices are tied to SBC retail prices do not offer substantial competition for SBC wire line products, even though they are, at core, the same product.  This is, in fact, why resold telephone service offers, in Staff’s opinion, a negligible amount of competition. And although, UNE-P-based competitors have gained a foothold in many SBC exchanges, the expectation that the UNE platform will soon be priced much higher if not eliminated entirely, makes its future, and the underlying CLEC service, quite uncertain.  Additionally, the Missouri 271 Agreement (M2A) expires in March of 2005.  CLECs will have to renegotiate replacement agreements.  It is unclear whether such negotiations will result in arbitrations and how decisions at the FCC may affect the outcome of any negotiations and/or arbitrations.  Staff is not comfortable granting very much credibility to UNE-P competition.  With the degree of uncertainty attached to it, predicting its sustainability is nearly impossible at this point in time.

Socket witness Matthew Kohly alleges in his Rebuttal Testimony that e911 data may 
actually overstate the number of access lines served in a particular exchange.  Mr. Kohly’s testimony adds yet another wrinkle to the use of e911 data as a proxy for competition in particular exchanges.  Until his testimony, Staff was not aware of a situation where e911 data might overestimate the quantity of access lines served in an exchange.  In order to better understand the matter, Staff interviewed CLECs by telephone about how the companies report access lines to the e911 database.

Through telephone interviews, which due to time constraints and other mitigating factors, do not constitute the entire array of CLECs in SBC Missouri territory, Staff learned that at least two CLECs follow a procedure which lists all telephone numbers in PBX situations.  For those instances, the number of e911 listings would overstate the number of access lines provided.  In a situation where a customer requested 10 access lines serving 40 extensions with telephone numbers, for example, these companies would list all 40 numbers in the e911 database; yet, there are only 10 lines available at any one time.

However, Staff also learned that for inbound access lines serving Internet Service Providers (ISPs) at least one CLEC does not list those lines in the e911 database.  In such a situation, the e911 database would underestimate the number of access lines sold in an exchange.  If the CLEC held all dialup access line traffic in an exchange, none of those lines would be represented by a corresponding e911 listing, clearly understating the access lines in that exchange.

In interviews with Staff, another CLEC identified itself as a “carrier’s carrier”.  This CLEC indicated that its lines are only listed in the e911 database at the third party carrier’s request.

As far as Staff can ascertain, e911 listings at times overestimate access lines and at times understate the level of access line penetration in an exchange, with no clear rationale that can be 
applied to determine when these occurrences might happen.

In an effort to verify accuracy of e911 data as a proxy for access lines, Staff reviewed the Annual Reports of each CLEC identified in SBC’s motion to open this case.  To verify how well the e911 database approximates access lines, Staff reviewed the Annual Reports to compare CLEC access line reports to the CLEC e911 listings from Unruh Schedule 13HC.

Peters HC Schedule 12 is designed to aggregate CLEC access lines reported, by method 
of provision, in SBC exchanges.  Exchange-level data are presented and used to calculate totals by company and SBC exchange.  Total facilities-based lines reported in the residential and business market are compared to SBC access lines derived from Unruh Schedule 13HC.  A ratio of CLEC over total facilities-based access lines is also calculated in order to summarize relative facilities-based CLEC penetration in SBC Missouri exchanges.

The e911 listings measure the counts of e911 listings and Annual Reports measure the number of voice grade equivalent access lines in an exchange.  As Staff has found, one does not necessarily lead to the other.  On the whole, when Staff compares the data side-by-side, exchanges that show a relatively high number of e911 listings also show a relatively high CLEC Annual Report access line count.

Although the Annual Report instructs companies to list access lines by exchange, Staff encountered instances where line count was reported by municipality, metropolitan area, and simply by providing a statewide Missouri figure.  Staff, to the best of its ability attempted to locate and revise the data in order to compare it to the exchange data in the e911 database.  Additionally, the data included in Staff’s Annual Report summary, HC Schedule 12, may not be all inclusive of competition in SBC exchanges, but includes companies identified as competitors by SBC Missouri.

Where significant evidence of facilities-based competition was found in both sets of data, Staff feels most confident in recommending effective competition.  Because of inherent problems with both sets of data, where only one set of data show significant facilities-based competition, Staff is reluctant to recommend effective competition for that exchange.  When analyzing Annual Report data, specific attention was paid to CLEC facilities-based market penetration and the number of active facilities-based CLECs in the exchange.

  The exchanges of Harvester, Fenton, Chesterfield, Springfield, Valley Park, Manchester, St. Charles, Marionville, Pond, Eureka, Imperial, High Ridge, and Maxville showed significant facilities-based competition under both sets of data.
  Information provided by NuVox corroborated significant facilities-based competition in the Farley, Greenwood, Grain 
Valley, and Smithville exchanges.


Additionally, Staff recommends that the business access line-related services be declared competitive only in the exchanges where the corresponding underlying or business basic local telecommunications service is found subject to effective competition.  In the previous two effective competition cases, the Commission decided that business and residential access-line related services were too closely tied to basic local telecommunications service to have them declared effectively competitive without the underlying service (in this case, business basic local telecommunications service) being declared competitive.  In Case No. TO-2001-467, In the Matter of the Investigation of the State of Competition in the Exchanges of Southwestern Bell Telephone Company, the Commission wrote in its Report and Order:
The Commission finds that vertical services and custom calling features are inseparable from the underlying basic local service because vertical services and custom calling features are not available to the customer without that customer being provided the basic local service.

The Commission also found in Case No. TO-2001-467 that SBC Missouri’s high capacity exchange access line services faced effective competition and should be classified as competitive only in those exchanges where its core business services face effective competition.

2.
In which SBC Missouri exchanges, if any, does effective competition exist for SBC Missouri’s Plexar services such that those services should be classified as competitive pursuant to Section 392.245.5 RSMo. 2000?

SBC Missouri’s Plexar services face effective competition and should be classified as competitive in all of its exchanges.

Plexar is a central office based communications system that allows business customers to use SBC Missouri’s central office technology instead of purchasing their own switching equipment.  The Plexar family of services includes Plexar-1, Plexar Express, Plexar II and Plexar-Custom. A business customer has no capital outlay since Plexar switching equipment is provided, housed and maintained in SBC Missouri central offices. The industry refers to this service as “Centrex”.

Plexar service provides basic call processing capabilities, such as call hold, call transfer, and three-way calling. Additionally, some Plexar services also offer advanced voice and data call handling, such as Basic Rate Interface (BRI) and Integrated Service Digital Network (ISDN) capabilities.   Essentially, Plexar is a central office based PBX.

Pursuant to Section 392.200.8 RSMo 2000, SBC Missouri and other carriers have the ability to utilize customer specific pricing for Plexar type services.  In fact, this provision existed before the legislature authorized local competition (i.e., the creation of CLECs) because the legislature recognized that CPE provided a competitive alternative to Plexar-type services.

Business customers may purchase PBX or key telephone systems from many vendors.  These vendors provide service that is substitutable for SBC Missouri’s Plexar service.  In addition, the vendors install and maintain the equipment for the customers.

Like Plexar, a PBX is a telephone system that switches calls between users on station 
lines while allowing all users to share a certain number of local exchange access lines.  Most state-of-the-art PBXs today use digital switching technology rather than analog.  A PBX generally includes the following:

· PBX trunk lines provided by the local exchange service provider.

· A premises-based PBX switch (computer) that manages the switching of the station calls (intercom) within the PBX system and calls to and from the PSTN.

· The inside wiring between the PBX switch and individual PBX stations.

· A console (switchboard for attendant service).

· Direct Inward Dialing (DID) provided by the local exchange service provider.

For decades Plexar has faced competition from key telephone systems and PBXs.   Key telephone systems and PBXs were developed and offered to replace some of the central office based offerings for larger business customers.  Over time, the prices for PBX systems have been driven down by competition and by advances in switch technology.  PBXs and key telephone systems continue to be an attractive alternative for business customers that choose to "own" their voice system.

Accordingly, the Staff supports SBC Missouri’s request to classify Plexar as a competitive service.

3.
The Commission, pursuant to Section 392.245.5 RSMo. 2000, previously classified SBC Missouri’s residential access line and residential line-related services in the Harvester and St. Charles exchanges as competitive in Case No. TO-2001-467.  In which additional SBC Missouri exchanges, if any, does effective competition exist, such that SBC Missouri’s residential access line and residential line-related services should be classified as competitive?

SBC Missouri’s residential access line and residential line-related services do not face effective competition in any additional exchanges.  

For residential lines, the data provided by SBC Missouri shows no additional exchanges with greater than a four percent facilities-based share of the market, and only 10 exchanges with slight evidence of facilities-based competition, while the remaining exchanges exhibit varied UNE-P and resale penetration.

There were instances where some exchanges exhibited a relatively small degree of facilities-based competition but still did not meet the criteria of effective competition.  In the residential market, Staff views a four percent facilities-based market penetration as insignificant compared to penetration levels exhibited in the St. Charles and Harvester exchanges.
  Staff is not confident in the sustainability of competition in any exchange, exhibiting a small sum of facilities-based CLEC lines and minimal market penetration.  At some point, the evidence is simply less compelling and does not meet the criteria of effective competition.

Previously, the Commission indicated it needed Missouri-specific data on wireless to consider its impact on competition in Missouri.  SBC witness Shooshan sponsored Direct Testimony that included a survey of both SBC wireline and wireless telephone users who live inside the three Missouri Metropolitan Calling Area (MCA) regions.

If the Commission relies on this evidence as support for a determination of effective competition, it is Staff’s opinion that it should only be used to support findings in the Springfield, Kansas City and St. Louis MCAs. These three areas are the three major metropolitan areas in the state of Missouri.  They have a greater population density, where a wireless network can serve more people on a per dollar basis.  In many wireless cases before this Commission, the incumbent local exchange carriers (ILECs) have argued that the wireless carriers tend to serve the high-density population centers of the state, especially along the highways or in urban areas.  Furthermore, the MCA itself is a unique calling plan, which only exists in these metropolitan areas.  These reasons make it difficult to extrapolate the MCA findings to the entire SBC service territory and, at least, provide enough concern to urge caution when reviewing the data and making general assumptions about wireless usage throughout the state.

Staff has concerns with the results of the survey.  The statistic that 18 percent of those wireless phone users surveyed in the St. Louis, Kansas City, and Springfield MCA area do not have traditional telephone service in their homes, can easily be misleading because it only represents the wireless phone users in a limited area, and is not representative of all Missouri 
households.  According to the Consumer Expenditure Survey, as noted by the FCC, 5 to 6 percent of households who have at least one wireless or wireline telephone bill have no wireline telephone.

Also, according to the survey, of the 70 percent of the households surveyed, only 26 percent said they have actually considered discontinuing their traditional wireline telephone service and relying solely on their wireless telephone. In order to provide more clarity to the survey results, information could have been presented on how seriously these 26 percent have considered switching, what might need to happen for them to switch, or any other follow up questions to know more information about the potential willingness of customers to substitute.

The survey notes that only 7 percent of wireline telephone users surveyed “primarily use cell phones” for calls that members of their household make or receive in their home.  This seems to further indicate that a large number of consumers are not yet ready to disconnect their wireline telephone and rely on their wireless telephone for all calling purposes.

4.
In which SBC Missouri exchanges, if any, does effective competition exist for SBC Missouri’s directory assistance (DA) services such that those services should be classified as competitive pursuant to Section 392.245.5 RSMo. 2000?

SBC Missouri’s directory assistance (DA) services face effective competition and should be classified as competitive in all of its exchanges.

SBC Missouri’s DA Services provide callers with assistance in obtaining telephone 
listing information.  These services include:  Local Directory Assistance, Directory Assistance Call Completion, and National Directory Assistance.  Local Directory Assistance provides callers with listed telephone number of subscribers who are located in the same local calling area and in the calling customer’s Home Numbering Plan Area (HNPA).  Directory Assistance Call 
Completion provides the customer the option of having the local or intraLATA long distance calls automatically completed by pressing “1” after the listed telephone number is received from Directory Assistance.  National Directory Assistance is a service whereby customers may obtain telephone listing information for areas outside their local calling area.

In Case No. TO-2001-467, SBC Missouri requested the Commission to find that DA services faced effective competition and to reclassify those services as competitive on a statewide basis.  The Commission did not find those services as facing effective competition and declined to reclassify DA as competitive except in certain exchange where it found basic local telecommunications faces effective competition.  The Commission reasoned DA was too closely tied to basic local telecommunications to warrant a statewide competitive reclassification.

In Case No. IO-2003-0281, Sprint Missouri, Inc. requested the Commission make a similar finding and reclassify its DA services.
  The Commission found Sprint did not face effective competition for DA in most of its exchanges and declined to reclassify those services as competitive.  The Commission again reasoned DA was too closely tied to basic local telecommunications in most of Sprint’s exchanges to warrant a statewide competitive reclassification.

For the present case, SBC researched customer DA usage patterns and provides findings, 
both on a national and a Missouri basis.  SBC hired a professional research firm to survey SBC local customers in its 12 state region service area.  Three thousand, two hundred and sixty two (3,262) telephone surveys were conducted in the SBC states with 251 in Missouri.  The highly confidential Missouri survey results indicate the percentages of those needing DA information 
that will use their white/yellow pages phone book, that will use 411/555-1212, that will use the Internet, that will use a wireless DA provider, that will use Area Code 555-1212 and that will seek other means to obtain DA.  To clarify, those users who dial 0-411 or 1-411 will reach SBC DA.  Those who dial NPA-555-1212 will reach their presubscribed interexchange carrier and if that carrier is SBC Long Distance, they will reach an SBC or SBC affiliated operator.  

Three areas of the survey cause concern, first underlying statistical information is not available to support any analysis.  Second, the survey employed a screening question eliminating any possible respondent who did not use either the telephone or go on-line in the past 90 days to 
obtain DA information.  This concern arises from the limited population from which the data is drawn.  Because of that limitation, inferences about the general population should not be made.  On the other hand, SBC’s intent was to reveal the behavior of the DA-using population and for that purpose, such a screening question is legitimate but any conclusions based upon this information should be limited to this population and not used to infer behavior to the general population.

Third, by eliminating those persons who have not used telephone DA or Internet services within the previous 90 days, those persons who use the white or yellow pages directories exclusively are eliminated.  One of the items studied by the survey is white/yellow pages usage and this screening question will likely force that analysis to understate conclusions about such usage.

As an indicator of the general population, the survey is silent.  As an indicator of that subset of the population with a demonstrated willingness to use DA, the survey and supporting 
documentation provided reveal a willingness on the part of the majority to use something other than SBC DA services.  The survey indicates at least a majority of the DA-using population in Missouri will use printed directories.

The data for all other services listed becomes somewhat weak on a Missouri-specific basis due to the small sample size.  On a national basis, with the large sample, the figures indicated for 411/555-1212, Internet directory sites, wireless directories, Area Code- 555-1212 and “other” appear more reliable.
  

According to an alternate, independent service, a September 2004 U.S. Department of Commerce Study entitled A Nation Online:  Entering the Broadband Age, approximately 20% of Americans currently have a broadband connection and approximately 35% have dial-up connection at home.  Broadband connections appear to be trending upward while dial-up access appears to be declining.

It appears that SBC’s national Internet usage figure is approaching the Commerce Department’s national broadband access figure of 20% and should be indicative of activity occurring in Missouri.

The survey information presented in this case is new.  While not persuasive in and of 
itself, combined with the balance of other evidence submitted in the case, analysis provided by SBC, Staff’s independent research and using Sections 386.020(13) (a)-(e) and 392.185 (1)-(9) as guidance, Staff has concluded:

· DA services are widely available from numerous providers using alternative technologies as well as traditional wire line telecommunications service;

· DA services provided by competitors are functionally equivalent and are provided at comparable rates, terms, and conditions;

· Barriers to entry, economic and regulatory, are not inappropriately discriminatory.

It is possible to get DA (national or local) information (name, phone number, and address) and driving directions at no charge through search engines such as Google and Anywho, and web sites such as Yahoo among others.  Staff also examined several competitive and 
incumbent local exchange carrier’s DA services tariffs at random.  The average rate for local DA was around $.73 and the average national DA rate was around $1.16.  SBC’s local DA and national DA rates are $0.68 and $1.27, respectively.

The bundles of services provided by DA services varied widely when Internet services are considered but when strictly traditional telecommunications services providers are examined those bundles are similar to that of SBC.  In Staff’s opinion, the various DA services examined are highly substitutable to one another, especially when many of them are free.

The Staff recommends the Commission find SBC’s DA services face effective competition, in terms of the number of competitors and the various DA services and prices.  Therefore, Staff recommends the Commission find that SBC’s DA services satisfy the statutory factors in Sections 386.020 (13) RSMo, making them effectively competitive.
  

VoIP
It is the Staff’s position that for VoIP to be considered substitutable to basic local telecommunications service, for either business or residential service, the customer must be able to get a local number from the VoIP provider.  That is, a number that can be called by a non-VoIP landline telephony customer in the same exchange without incurring toll charges.  As an example, according to its website, Vonage currently does not offer telephone numbers in the area codes of 417, 660, or 573.  Therefore, if customers have Vonage service in those areas, they can only be reached by a toll call from non-Vonage customers in those areas.

One of the basic tenets of basic local telecommunications service is the ability to make and receive telephone calls within a community of interest.  Outbound “all-you-can-eat” long distance, a component of many VoIP plans, does not help a neighbor or a potential business customer who is trying to contact you.  The neighbor or business trying to contact you would incur toll charges to complete the call.
  SBC has failed to demonstrate the extent that local telephone numbers are available in its exchanges, and equates competition from broadband-based telephone services to the availability of its own DSL in some instances.  Vonage can hardly offer competition to SBC wireline when the customer is required to purchase a SBC wireline in order to obtain the broadband necessary for Vonage’s service.
The FCC in its recent UNE Order on Remand discounted VoIP competition, “Although we recognize that limited intermodal competition exists due to VoIP offerings, we do not believe that it makes sense at this time to view VoIP as a substitute for wireline telephone.”

Additionally, there is regulatory uncertainty regarding VoIP.  The FCC currently has various dockets before it regarding VoIP.  The FCC has several petitions seeking clarifications on issues related to specific VoIP offerings.  The FCC also has a generic docket, WC Docket No. 04-36, addressing many aspects of IP-enabled services.  It is unclear at this time what type of regulatory treatment, if any, the different flavors of VoIP will have on a going forward basis.  This could affect the sustainability of VoIP in the future.  For instance, if there is a determination that VoIP providers must pay switched access charges or that VoIP in some form is a telecommunications service, then it is reasonable to assume that the VoIP marketplace could change substantially.  In Staff’s opinion, it is not appropriate to rely on the potential competitive pressure of VoIP when making a determination of effective competition.  Much uncertainty remains for VoIP.

When discussing VoIP services that are add-ons (i.e., not provided by the local cable company through their own facilities) such as Vonage and AT&T CallVantage, a consumer must first purchase broadband Internet Access.  SBC does not currently offer standalone “naked” DSL (one must purchase a basic local telephone line to receive DSL service from SBC). Unlike SBC wireline products or wireless products, the user must first purchase a broadband Internet connection (at additional cost) in order to begin using the service.

A potential candidate for substitution must purchase at least two services in order to substitute for one SBC basic local telephone line.  Therefore, substituting wireline telephone service with a broadband-based service may only begin to be an option for consumers who already maintain a broadband connection or are willing and able to purchase a broadband connection in conjunction with VoIP service.

SBC has not provided evidence about the current business levels of VoIP usage, so Staff cannot support a recommendation of effectively competitive status based on VoIP services.  It is possible that VoIP will provide some degree of competition in the business market.  Still, where 
there is no facilities-based CLEC or alternative technology (such as a cable provider) providing connections to businesses, this transmission would need to take place over an SBC owned loop.  Staff does see a future in which VoIP could be providing potentially significant competition.

On page 39, line 3 of his Direct Testimony, SBC witness Unruh admits he does not have information on the number of customers in Missouri using VoIP services.  On line 13 of the same page, he notes that the Yankee Group reports there will be 1.2 million VoIP subscribers nationwide by year-end 2004.  Most of SBC witness Unruh’s Direct Testimony on VoIP is spent 
describing VoIP as a “hot issue” (Unruh Direct, page 37, line 15) with a huge potential future source of competition instead of analyzing the competition currently in the Missouri marketplace.  Other studies, as cited in the final report in Case No. TW-2004-0324, project there will be 4.5 million residential VoIP subscribers in the United States by 2007.  Unfortunately, 
these studies are just projections, and are provided on a nationwide basis.  Staff is concerned that this information presents evidence based on potential competition, not actual competition.  Further, the information presents evidence on potential nationwide competition.  Little, if any, reliable Missouri-specific data is presented.

Conclusion


For the foregoing reasons, the Staff requests the Commission to find that SBC Missouri faces effective competition for core business switched services, line-related business services, and high capacity exchange access line services in the seventeen named exchanges, for Plexar services in all of its exchanges, and for Directory Assistance services in all of its exchanges.
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