BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of Level 3 Communications, LLC’s
)

Petition for Arbitration Pursuant to Section 252(b)
)

of the Communications Act of 1934, as Amended    
)



by the Telecommunications Act of 1996, and the
)
Case No. TO-2005-0166

Applicable State Laws for Rates, Terms, and 

)

Conditions of Interconnection with Southwestern
)

Bell Telephone Company, L.P. d/b/a SBC Missouri
)

ORDER DENYING MOTION TO EXPEDITE RESPONSES TO DATA REQUESTS
On January 28, 2005, Level 3 Communications, LLC, filed a motion asking the arbitrator to order SBC Missouri to respond to data requests in an expedited manner.  The motion indicates that the data requests were provided to SBC Missouri on January 28, and requests that SBC Missouri be ordered to serve Level 3 with any objections or reasons for its inability to answer those data requests by February 1.  The motion further requests that SBC Missouri be ordered to answer those data requests by February 4.  Given the very short response times requested by Level 3, the arbitrator ordered SBC Missouri to respond to Level 3’s motion by 1:00 p.m. on January 31.  SBC Missouri filed its response on January 31 at 11:51 a.m.  Level 3 filed a reply to that response on January 31 at 3:31 p.m.  

Level 3’s motion indicates that it propounded 41 individual data requests to SBC Missouri on January 28.  Under Commission rule 4 CSR 240-2.090(2), SBC Missouri is required to respond to those data requests within twenty days after receiving them.  If the responding party objects to a data request, or is otherwise unable to answer the data request within twenty days, it is required to make its objection in writing within ten days of receipt of the data requests.  The rule provides that the time limits set by the rule can be modified for good cause shown.  

As indicated, SBC Missouri received the data requests on January 28.  Commission rule 4 CSR 240-2.050, which concerns computation of time, provides that when computing any period of time prescribed or allowed by the Commission, the day of the act or event is not included in the calculated period.   Therefore, the clock on SBC Missouri’s response began running on January 29.  That means that, under terms of the rule, SBC’s objections to the data requests are due February 7, with its answers to those data requests due February 17.     
The problem is that the procedural schedule established for this case is quite short.  Rebuttal testimony from both parties is due February 7, pretrial briefs must be filed on February 14, and the hearing begins on February 16.  Obviously, Level 3 is concerned that if SBC Missouri is allowed the full amount of response time set out in the rule, Level 3 will not be able to effectively use the responses to its data requests in preparation for the hearing.  
SBC Missouri’s response argues that Level 3’s motion seeks to impose unreasonable deadlines on SBC Missouri; deadlines that would unfairly interfere with SBC Missouri’s efforts to prepare its case for hearing.  SBC Missouri further contends that Level 3 has created its own problems by not serving its data requests earlier in the case.  SBC points out that Level 3 could have served data requests at the same time it filed its petition for arbitration, December 13, 2004.  While SBC Missouri’s direct testimony was not filed until January 24, SBC Missouri contends that the data requests propounded by Level 3 are not directly related to SBC Missouri’s testimony and could have been served long before SBC Missouri filed its testimony. 
As the moving party, Level 3 has the burden of showing that good cause exists for modifying the response times found in the Commission’s rule concerning data requests.         Unfortunately, neither party has provided the arbitrator with a copy of the data requests.  As a result, the arbitrator is unable to make any determination about whether the specific data requests are dependent upon SBC Missouri’s direct testimony and whether those data requests could have been served on SBC Missouri before that testimony was filed.  The arbitrator is mindful of the short time remaining before the hearing commences.  However, the procedural schedule for this case was established on January 12, and Level 3 was aware of the short time frames for this case well before that time.  The mere fact that Level 3 waited until 19 days before the hearing to propound data requests does not require SBC Missouri to expedite its response to those data requests.
Level 3 has failed to show good cause for requiring SBC Missouri to expedite its responses to the data requests propounded on January 28.
IT IS THEREFORE ORDERED:
1.
That Level 3 Communications, LLC’s Motion to Expedite Responses to Data Requests is denied. 


2.
That this order shall become effective on February 1, 2005.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Morris L. Woodruff, Senior Regulatory Law

Judge, by delegation of authority

pursuant to Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri,

on this 1st day of February, 2005.
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