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RESPONSE OF STAFF TO ORDER DIRECTING FILING


COMES NOW the Staff of the Missouri Public Service Commission (“Staff” and “Commission”), and for its Response to Order Directing Filing states:

1.
On February 10, 2004, Staff filed a Complaint against TON Services, Inc. (“Respondent”) alleging that Respondent did not file its 2002 annual report with the Commission, or pay its 2004 annual assessment, both as required by statute.  On February 17, the Commission issued a Notice of Complaint that directed Respondent to file an answer within thirty (30) days of the notice.  As Respondent did not file an answer, the Commission issued an Order of Default on April 6, with an effective date of April 16. Respondent then filed a Motion to Set Aside Default Order and Request for Hearing, or in the Alternative, Application for Rehearing and Reconsideration on April 14.

2.
In its Order Granting Default, the Commission cited to Commission rule 4 CSR 240-2.070(9), which provides in part that the Commission may set aside a default order if a respondent files a motion to set it aside within seven (7) days of the issue date of the order granting default, and the Commission finds good cause for the respondent to have failed to make a timely response to the complaint.


3.
Respondent filed its motion to set aside the default order on April 14, one (1) day out of time to comply with the provisions of 4 CSR 240-2.070(9).  Therefore, its request is not timely under the rule.

4.
Respondent’s motion fails to set forth good cause for its failure to timely file an answer to Staff’s Complaint.  Staff would concede, however, that Respondent, after learning of its employee’s inaction that led to its delinquencies, did file its 2002 annual report, its 2003 annual report, and pay its 2004 annual assessments on March 10, 2004.  Even though the filing of the 2002 annual report and the payment of the 2004 annual assessments were late, these actions do, in Staff’s opinion, demonstrate good faith on Respondent’s part to bring itself back into compliance.

WHEREFORE, Staff prays that the Commission deny Respondent’s Motion to Set Aside Default Order and Request for Hearing, or in the Alternative, Application for Rehearing and Reconsideration.
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