           STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 23rd day of September, 2004.

The Staff of the Missouri



 

)

Public Service Commission,




)








)





Complainant,

)








)

v.






)
Case No. TC-2004-0409







)

Officeplus Corporation of Missouri,


)





 


)

 



Respondent.

)

ORDER GRANTING RELIEF

On February 17, 2004, the Staff of the Commission filed a complaint against Officeplus Corporation of Missouri.  That complaint alleged that Officeplus failed to timely file its 2002 Annual Report.  

On April 13, Officeplus filed its Answer, and a Motion for Leave to File Answer Out of Time.  The Commission set the case for hearing for July 15.

On July 9, the Commission canceled the hearing.  The Commission did so because the parties asked to file briefs rather than have a hearing.  Staff filed its brief on July 19, and Officeplus filed its on August 5.

Discussion

1.
Is Officeplus relieved of its obligation to file its 2002 Annual Report with the Commission in a timely manner, as it is no longer doing business in Missouri?

Staff stated that Officeplus did not timely file its 2002 annual report it was required to file.  Officeplus stated that it was not required to file that report because it was not operating in Missouri.      
Findings of Fact

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The Commission has considered the parties’ positions and arguments in making this decision.  Failure to specifically address a piece of evidence, position or argument does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

Officeplus is a telecommunications company in Missouri, and is a public utility subject to the Commission’s jurisdiction.
  Officeplus is a Missouri shared tenant services carrier.

On February 3, 2003, the Commission sent Officeplus its 2002 Annual Report.
   Officeplus has not filed its 2002 Annual Report.

On August 18, 1997, the Missouri Secretary of State administratively dissolved Officeplus.
   The Secretary of State did so because Officeplus failed to file its annual report, and failed to pay its taxes.
  On January 16, 2004, the Secretary of State rescinded that dissolution.
   

Conclusions of Law
The Missouri Public Service Commission has reached the following conclusions of law.

Jurisdiction:


Officeplus is a "telecommunications company" and a "public utility."  See Section 386.020(42), (51), RSMo (Supp. 2004).  The Missouri Public Service Commission, therefore, has jurisdiction over Officeplus.  See Section 386.020(42), 386.250(2), RSMo (Supp. 2004).  The Commission is authorized to hear and determine complaints concerning "any act or thing done or omitted to be done by any corporation, person or public utility."  See Section 386.390.1, RSMo (2000).

Discussion:

The Commission concludes that Officeplus did not timely file its 2002 Annual Report.  The law required Officeplus to file that report with the Commission no later than April 15, 2003.  See Section 392.210(1), RSMo (2000), Commission Rule 4 CSR 240-3.540(1).  Officeplus has not filed that report.

Officeplus argues that it does not have to file a 2002 Annual Report because it was not a “telecommunications company.”  Officeplus states that it was not a “telecommunications company” because the Missouri Secretary of State administratively dissolved it on August 18, 1997.  That administrative dissolution, Officeplus maintains, removed Officeplus’ ability to do anything other than wind up its affairs.  Because Officeplus could only wind up its affairs, it must not have been engaging in activities that would qualify it as a “telecommunications company.”  Officeplus relies on Sections 351.476, RSMo, for authority.  That statute states that a dissolved company can only wind up its business.


But Officeplus relies on the wrong statute.  Section 351.476, RSMo, says that all a dissolved corporation can do is wind up its affairs.  That statute, however, addresses voluntary dissolutions.  Officeplus did not voluntary dissolve; the Missouri Secretary of State administratively dissolved Officeplus for failing to file its annual report and failing to pay taxes.  Sections 351.484-.488 address administrative dissolutions.  


Section 351.488 says that an administratively dissolved corporation may get reinstated.  Subsection 3 of that section states that once the Secretary of State reinstates a corporation, the reinstatement relates back to the dissolution.  In other words, the statute treats that corporation as if it were never dissolved.  On January 16, 2004, the Secretary of State reinstated Officeplus.  The dissolution, therefore, is a nullity, and Officeplus existed in 2002.  Thus, Officeplus was a “telecommunications company” required to file a 2002 Annual Report.


For these reasons, the Commission concludes that Officeplus failed, omitted, or neglected to file its 2002 Annual Report with the Commission.  The Commission further concludes that Staff is entitled to seek relief for that failure in circuit court.  

IT IS THEREFORE ORDERED:

1. That the Complaint the Staff of the Commission filed on February 17, 2004, against Officeplus Corporation of Missouri is granted.

2. That the Staff of the Commission shall immediately bring a penalty action against Officeplus Corporation of Missouri in circuit court as provided in Section 386.600, RSMo, based on the statutory penalties in Section 392.210.1, RSMo.

3. That this order shall become effective on October 4, 2004.

4. That this case may be closed on October 5, 2004.
BY THE COMMISSION
Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Clayton, Davis and Appling, CC., concur
Pridign, Regulatory Law Judge 
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