STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 20th day of June, 2002.

Staff of the Missouri Public Service


)

Commission,






)









)






Complainant,

)









)

v.







)
Case No. TC-2002-1076








)

BPS Telephone Company,




)









)






Respondent.

)

ORDER GRANTING AUTHORITY TO FILE

AN EXCESSIVE EARNINGS COMPLAINT

This order authorizes the Staff of the Missouri Public Service Commission to file an excessive earnings complaint against BPS Telephone Company.

On May 15, 2002, Staff filed a motion requesting authority under Sections 386.240, 386.390.1, 392.200.1, and 392.240.1, RSMo, to file an excessive earnings complaint against BPS Telephone Company.  The Commission issued notice of the motion to BPS, the Office of the Public Counsel, and Missouri State Discount Telephone Company.  The Commission directed that any requests for intervention and responses to Staff’s motion should be filed no later than June 6, 2002.

Staff states in its motion that it had been conducting an earnings investigation of BPS. Staff further states that on March 13, 2002, while the investigation was ongoing, BPS sent notice to the Commission electing to be regulated under the provisions of the price cap statute.
  Staff argues, however, that BPS is not a price cap company and makes two arguments to support its position.

Staff’s first argument is that BPS’s election of price cap regulation inappropriately relies on the presence of service provided by Missouri State Discount Telephone Company.  Second, Staff argues that the existence of a reseller of basic local service is not sufficient to meet the statutory requirement of an alternative local exchange carrier.

BPS filed a response on May 24, 2002.  BPS claims in its response that “the only issue to be determined is whether BPS is subject to price cap regulation.”  BPS argues that Staff has misinterpreted Section 392.245 to reach its conclusion that no certified provider of basic local telecommunications service is operating in the service area of BPS.  BPS argues that Missouri State Discount Telephone is such a provider and has been operating in BPS’s territory.

The Commission determines that whether Missouri State Discount Telephone has been providing service in BPS’s service area is a factual issue that will have to be determined after the presentation of evidence to the Commission.  The Commission further determines that whether Missouri State Discount Telephone is providing lawful service and, if not, whether unlawful service is sufficient to support BPS’s election of price cap status are legal questions that can only be determined after the factual issue is resolved.  BPS may choose to raise its other arguments as defenses to Staff’s complaints.

Staff has requested permission to file an excessive earnings complaint against BPS.  The Commission has jurisdiction to hear such a complaint under Sections 386.240, 386.390, 392.200, and 392.240, RSMo.  The factual issues in dispute will be more appropriately addressed after the complaint has been filed.  Therefore, the Commission will authorize its Staff to file an excessive earnings complaint and to continue with its earnings investigation.

IT IS THEREFORE ORDERED:
1. That the Motion for Commission Authority to File an Excessive Earnings Complaint filed by the Staff of the Missouri Public Service Commission on May 15, 2002, is granted.

2. That the Staff of the Missouri Public Service Commission is authorized to file an excessive earnings complaint against BPS Telephone Company.

3. That this order shall become effective on June 20, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe,

Gaw, and Forbis, CC., concur.

Dippell, Senior Regulatory Law Judge

� Section 392.245, RSMo.
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