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STAFF RESPONSE TO THIRD ORDER DIRECTING FILING

COMES NOW the Staff of the Missouri Public Service Commission (“Staff” and “Commission”), and for its Response to Third Order Directing Filing in this matter states to the Commission as follows:

1.
On September 9, 2003, the parties to this case filed a Unanimous Stipulation and Agreement in which they proposed that certain funds that Spectra Communications Group, LLC d/b/a CenturyTel could not refund to its customers who could not be found, be paid into the Public School Fund pursuant to Section 166.011, RSMo (2000).  On October 17, the Commission issued its Third Order Directing Filing, in which it directed the parties to “brief the Commission on the legalities of ordering that the refunds be paid into the Public School Fund or whether the money should be considered unclaimed property.”

2.
Section 447.517.1, RSMo (2000) provides that “[t]he following funds held or owing by any utility are presumed abandoned:  (2) Any sum which a utility has been ordered to refund and which was received for utility services rendered in this state, together with any interest thereon, less any lawful deductions, that has remained unclaimed by the person appearing on the records of the utility entitled thereto for more than seven years or five years as provided in section 447.536 after the date it became payable in accordance with the final determination or order providing for the refund.”  The more generic statute, Section 447.533, RSMo (2000) provides that intangible property is presumed abandoned if, inter alia, the owner has not claimed or corresponded in writing concerning the property within seven years or five years as provided in Section 447.536.  (Section 447.536 sets out the time after which property is considered to have been abandoned.)  However, the moneys at question in this case are not abandoned because there has not been sufficient passage of time.


3.
The Commission has the power, pursuant to Section 386.600, RSMo (2000) to take action to recover a penalty or forfeiture from a utility.  The parties have stipulated that these undistributed funds shall be treated as a penalty or forfeiture.  Section 386.600 further provides that “[a]ll moneys recovered as a penalty or forfeiture shall be paid to the public school fund of the state.”  Section 166.011, RSMo (2000) provides in relevant part that “[a] state public school fund is created which shall consist of all moneys, bonds, lands and other properties belonging to or donated to any state fund for public school purposes and the net proceeds of all sales of land and other property and effects that accrue to the state by escheat.”  This method of resolution was accepted by this Commission in Case No. TC-98-254, The Staff of the Missouri Public Service Commission v. Cable & Wireless, Inc., a case with similar facts to the instant case.  In that case, the parties agreed that the amount of refund checks issued by a utility, which were returned unnegotiated or which were not paid on the utility’s bank statements within six months of issuance, would be paid into the Public School Fund.

WHEREFORE, Staff prays that the Commission accept its Response to Third Order Directing Filing in this matter.  Staff further prays that the Commission approve the Unanimous Stipulation and Agreement, filed September 9, 2003, for the reasons stated therein.  
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