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OFFICE OF THE PUBLIC COUNSEL'S REPLY TO BRIEFS

CONCERNING THE COMMISSION’S JURISDICTION


The Office of the Public Counsel respectfully suggests the following to the Missouri Public Service Commission in reply to the briefs filed by the Staff and intervenor telephone companies.  Public Counsel supports Intervenors’ position that the Commission has jurisdiction to grant or withhold a designation of the applicant, a cellular carrier (wireless), as a Telecommunications Carrier Eligible (ETC) for Federal Universal Service support (Section 254, Federal Telecommunications Act of 1996).


1.
The Staff continues to have tunnel vision when viewing the Commission’s authority to designate an ETC in rural areas.  Staff admits at page 2 of its Reply that “this Commission is best suited to protect Missouri’s interests,” but cannot distinguish between the Commission’s fundamental role in universal service and its role in the general regulation of wireless carriers.  The Staff sees the exclusion of wireless service from the definition of “telecommunications service” in Section 386.020(53)(c) as a prohibition on any aspect of regulation that affects wireless carriers.  Because of the integration of the wireless carriers into the public switched network that clearly is under federal and PSC regulation, regulatory decisions concerning the provisioning and use of wireline telecommunications service will have some affect on wireless carriers. Perfect examples of the Commission’s exercise of its jurisdiction over aspects of the wireless carrier operations include area code relief, numbering conservation and pooling, interconnection agreements and wireless termination agreements, and wireless termination tariffs adopted by wireline companies.

2.
The Staff reasons that the PSC's lack of direct regulatory authority over these cellular companies for certification, rate, service quality, service adequacy, and safety purposes translates to the denial of all authority including the entire theater of USF.  

3.
The Staff at pages 2-4 of its brief points to Section 386.210 as authority to act as the agent of the United States for USF purposes, but again negates that authority by reference back to the definition in Section 386.020(53)(c).  Again this view unreasonably limits the Commission’s authority with reference to universal service and rural communities in Missouri.

4.
Section 392.185 provides the legislative purposes of the telecommunications regulatory Chapter 392.  Section 392.185(1) is the promotion of universally available and widely affordable telecommunications service; Section 392.185(7) is the promotion of parity of urban and rural telecommunications services.  While the Staff may argue that the telecommunications definition restriction in Section 386.020(53)(c) would only apply to wireline, Public Counsel suggests that universal service also promotes “economic, educational, health care and cultural enhancement” (Section 392.185(8)) without such definitional limitation.

5.
More significant, the General Assembly has recognized the special needs and circumstances of the rural areas now served by small incumbent local exchange companies.  In Section 392.451 RSMo, the legislature enacted safeguards when competing carriers sought to be certified to provide basic local telecommunications service.  That section requires that carriers provide the essential services required to obtain state universal support.  That section begins “notwithstanding any provisions of this act [S.B. 507] to the contrary, and consistent with Section 253(f) of the federal Telecommunications Act of 1996 . . . .”  Subsection 2 of Section 392.451 requires, in connection with carriers providing essential services in rural areas, that the PSC adopt rules “consistent with Section 253(b) of the federal Telecommunications Act of 1996 to preserve and advance universal service, protect the public safety and welfare, ensure the continued quality of telecommunications service and safeguard the rights of consumers.”

5.
Public Counsel suggests that this section read in conjunction with the purposes of S.B. 507 and in furtherance of the federal/state joint role in universal service matters provides ample authority for the PSC’s jurisdiction.

6.
The federal Telecommunications Act authorizes the states to grant telecommunications companies the status of eligible telecommunications carrier. Section 214 (e). As an ETC, the carrier provides public switched access infrastructure, technology, information and telecommunications facilities and functions at reasonable prices. (Section 259 (a) and (b)). To be eligible to be such a carrier, the carrier must provide all services supported by federal support mechanisms in a designated service area. Eligible telecommunications carriers must also advertise the availability of, and the charges for, universal service elements using media of general distribution. 47 U.S.C. Section 214(e)(1)(A)-(B). (Compare this requirement with the similar requirements of Section 392.451, RSMo. for alternative local exchange companies in the small independent ILEC service territory (rural areas)).

7.
In exchange for providing these services to customers at appropriate prices, the ETC are eligible to receive federal universal service fund support to provision, maintain, and upgrade facilities and service for local service under USF requirements. 

1. Section 254 (f) provides for state authority for the administration of the federal USF:

State Authority: A State may adopt regulations not inconsistent with the Commission's rules to preserve and advance universal service. Every telecommunications carrier that provides intrastate telecommunications services shall contribute, on an equitable and nondiscriminatory basis, in a manner determined by the State to the preservation and advancement of universal service in that State. A State may adopt regulations to provide for additional definitions and standards to preserve and advance universal service within that State only to the extent that such regulations adopt additional specific, predictable, and sufficient mechanisms to support such definitions or standards that do not rely on or burden Federal universal service support mechanisms. 

8.
The Federal Telecommunications Act specifically gives the state commissions the authority to designate ETCs, including ETCs in areas served by rural telephone companies, such as applicant:

2) DESIGNATION OF ELIGIBLE TELECOMMUNICATIONS CARRIERS- A State commission shall upon its own motion or upon request designate a common carrier that meets the requirements of paragraph (1) as an eligible telecommunications carrier for a service area designated by the State commission. Upon request and consistent with the public interest, convenience, and necessity, the State commission may, in the case of an area served by a rural telephone company, and shall, in the case of all other areas, designate more than one common carrier as an eligible telecommunications carrier for a service area designated by the State commission, so long as each additional requesting carrier meets the requirements of paragraph (1). Before designating an additional eligible telecommunications carrier for an area served by a rural telephone company, the State commission shall find that the designation is in the public interest.

(emphasis supplied)


9.
Section 392.451 and these provisions of the federal Telecommunications Act are the basis for the PSC’s jurisdiction notwithstanding the definition of telecommunications service in Section 386.020(53)(c).


Public Counsel also endorses the jurisdictional justification set forth in the brief of intervenor telephone companies.

HEARING REQUIREMENTS


10.
Staff again resurrects its argument that there is no right to a hearing in the ETC designation cases. (p. 5).  The Staff points to the circuit court case involving GTE’s application for price cap regulation as authority to deny a hearing here.  The designation of an ETC and price cap qualification under Section 392.245, RSMo are not comparable.  The required finding of a “public interest” is absent in the price cap statute.  This Commission has held that an ETC designation case is a contested case.


11.
In the applicant’s last application, the Staff also recommended that the Commission deny Public Counsel's request for an evidentiary hearing contending that there is no right to a hearing.  Contrary to that contention, Public Counsel has a right to request a hearing and the Commission has numerous times in these ETC applications specifically recognized this right to a hearing upon request. 


12.
The Commission has recognized the right of Public Counsel to request a hearing for these ETC designation cases. In The Matter Of The Application Of Exop Of Missouri, Inc. For Designation As A Telecommunications Company Carrier Eligible For Federal Universal Service Support Pursuant To Section 254 Of The Telecommunications Act Of 1996. (TA-2001-251).   On December 6, 2000, the Commission granted intervention and granted Public Counsel's request for a hearing.  The PSC specifically recognized that these applications had been determined using normal contested case procedures.  At page 3 of the order, the Commission noted that Public Counsel requested a hearing, therefore, it removed it from the scope of the Deffenderfer case.  The order said that "likewise, Public Counsel's request for an evidentiary hearing will necessarily be granted." (emphasis added).


13.
There is a long line of ETC application cases where the Commission gave notice of the applications and invited parties to intervene or request a hearing.  It applied the Deffenderfer case in the applications of Mark Twain Communications Company (TA-2000-591), Fidelity Communication Services (TA-2002-122), CenturyTel (TA-2000-815), Spectra (TA-2000-817), GTE Midwest (TO-98-188).  When AT&T made an application, Public Counsel requested a hearing and the Commission directed the filing of a procedural schedule; AT&T’s application was later dismissed for inaction. (TA-2001-93).

14.
The Commission must make a finding that this designation is in the public interest.  Unless some facts are presented, the record in this application will lack evidence that would support that finding.

15. Public Counsel's request for a hearing is in the public interest.


WHEREFORE, Public Counsel asks the Commission to take jurisdiction and proceed with an evidentiary hearing.
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