BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Tariff Filing of Sprint

)

Missouri, Inc., d/b/a Sprint, to Increase the
)
Case No. TT-2002-447

Residential and Business Monthly Rate for the
)
Tariff No. 200200766

Metropolitan Calling Area (MCA ) Plan.

)

DISSENTING OPINION OF COMMISSIONER CONNIE MURRAY

I would approve the proposed tariff.


When the Commission granted Sprint price cap status, Sprint became subject to the requirements of Section 392.245.5, RSMo 2000, as follows:

An incumbent local exchange company may change the rates for its services … but not to exceed the maximum allowable prices, by filing tariffs which shall be approved by the commission within thirty days, provided that any such rate is not in excess of the maximum allowable prices established for such services under this section. 

Section 392.245.11 regulates the amount that a local exchange telecommunications company may increase its rates and maximum allowable prices for nonbasic telecom​munications services.  This section states in pertinent part that:

[T]he maximum allowable prices for nonbasic telecommunications services of an incumbent local exchange telecommunications company may be annually increased by up to eight percent for each of the following twelve-month periods upon providing notice to the commission and filing tariffs establishing the rates for such services in such exchanges at such maximum allowable prices . . . .  An incumbent local exchange telecommunications company may change the rates for its services, consistent with the provisions of section 392.200, but not to exceed the maximum allowable prices, by filing tariffs which shall be approved by the commission within thirty days, provided that any such rate is not in excess of the maximum allowable price established by such service under this section.

The applicable law provides that a price cap company may increase its rates for nonbasic services up to the maximum allowable price.  As Staff notes, Section 392.245.11 uses two distinct terms: “maximum allowable prices” and “rates”.  The statute allows maximum allowable prices to be increased annually by up to eight percent and allows a change in rates not to exceed the maximum allowable prices by a thirty-day tariff filing.  Thus, the statute allows a price cap company to annually increase by up to eight percent the maximum allowable price, or ceiling, for a nonbasic service, and then allows the price cap company to set the actual rate to be charged at an amount up to but not in excess of that ceiling.   Sprint’s proposed tariff sets its new rates at amounts at or below the “maximum allowable prices” in conformity with Section 392.245.  

The legislature gave price cap companies the option to set their actual rates below the maximum allowable price and still maintain the upper limits of the maximum allowable price.  Consumer interest is protected by not forcing providers to increase their rates by a full 8% per year in order to preserve the maximum allowable price.

Furthermore, Sprint’s proposed rates are “just and reasonable” within the provisions of Section 392.200.  Section 392.200.1 provides, among other things, that “[a]ll charges made and demanded by any telecommunications company for any service rendered or to be rendered…shall be just and reasonable ….”  The just and reasonable requirement of Section 392.200.1 does not, however, impact Commission decisions under the Price Cap Statute as that statute explicitly addresses just and reasonable rates.  Section 392.245.1 states that “[t]he commission shall have the authority to ensure that rates, charges, tolls and rentals for telecommunications services are just, reasonable and lawful by employing price cap regulation.”  (Emphasis added.)  In applying the price cap statute, the Commission satisfies its obligation to ensure that rates are just and reasonable.

Additionally, the Commission’s decision in Case No. TO-99-483 should not impact the Commission’s determinations in this case.  The decision in TO-99-483 was intended to address the impact of competitive local exchange companies’ participation in the MCA Plan.  While the Commission discussed caps for MCA services, it explicitly found that “…it is in the public interest to allow ILECs to exercise the full pricing flexibility that they are statutorily entitled to have.”  The Commission held that “[p]ricing flexibility for price cap  companies is subject to maximum allowable prices under Section 392.245, RSMo Supp. 1999.”  It follows that the Commission could not have intended any cap set in TO-99-483 to apply to companies regulated under the Price Cap Statute.


I believe the tariff should be approved and therefore dissent from the Report and Order rejecting the tariff.





Respectfully submitted,







___________________________







Connie Murray, Commissioner

Dated at Jefferson City, Missouri, 

on this 17th day of October, 2002.
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