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REPORT AND ORDER
Syllabus:  This order rejects the proposed tariff (tariff file no. 200200766) filed by Sprint Missouri, Inc. d/b/a Sprint.  The proposed tariff was designed to increase the residential and business monthly rate for the optional Metropolitan Calling Area (MCA) Plan for Tiers 3, 4, and 5.  The Commission finds that the proposed tariff exceeds the increase authorized in Section 392.245.11, RSMo 2000.

Findings of Fact

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The positions and arguments of all of the parties have been considered by the Commission in making this decision.  Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

The issue in this case is one of statutory interpretation:  that is, does Sprint’s proposed tariff comply with the Price Cap Statute, Section 392.245?  Although the facts are not in dispute, a brief discussion of the procedural history and of the tariff itself is in order.
Procedural History:

On March 13, 2002, Sprint filed a revised tariff page designed to increase the residential and business monthly rate for the optional Metropolitan Calling Area Plan for Tiers 3, 4, and 5.  Sprint’s revised tariff sheet, originally bearing an effective date of May 1, 2002, seeks to increase the rates it charges customers for optional MCA services.  On March 20, 2002, the Office of the Public Counsel filed a motion to reject the proposed tariff sheets, and this case was opened.  Public Counsel argued that the proposed rate increases exceed the annual percentage allowed by law, and urged the Commission to reject the revised tariff or, in the alternative, to suspend the tariff and schedule an evidentiary hearing and public hearings.

Sprint filed a response in opposition to Public Counsel’s motion on March 29, 2002.  Sprint argued that its tariff revision increases rates to amounts at or below the “maximum allowable prices” previously approved by the Commission, and therefore, Commission approval is required under Section 392.245.   Staff filed a response on April 1, 2002, agreeing with Sprint’s statutory interpretation and recommending that the Commission approve the proposed tariff sheets.
On April 11, 2002, the Commission issued an order suspending the tariff and scheduling a prehearing conference.  On April 17, 2002, Sprint filed a motion for reconsideration of the Commission’s order suspending the tariff and a request for expedited treatment.  On April 22, 2002, Public Counsel filed its response in opposition to Sprint’s motion for reconsideration and request for expedited treatment.  All parties appeared for the prehearing conference on April 23, 2002.  Staff filed a supplemental brief on April 29, 2002, followed by additional comments from Public Counsel and Sprint on May 2, 2002.

On July 25, 2002, the Commission issued an order further suspending the tariff and scheduling an on‑the‑record presentation for August 12, 2002.  All parties appeared at the on-the-record presentation.  Staff and Sprint filed posthearing briefs on August 20, 2002.  Public Counsel filed its posthearing brief on September 27, 2002.  Sprint responded to Public Counsel’s brief on October 1, 2002.

By order issued October 17, 2002, the Commission further suspended the proposed tariff’s effective date to October 28, 2002. 

The Tariff:
Before reviewing Sprint’s proposed tariff, one must be familiar with the basic structure of Sprint’s current tariff.  The Commission, on December 11, 2001, approved revisions to P.S.C. MO. No. 22.  Although Sprint’s 2001 tariff purported to set “maximum allowable prices,” Sprint did not raise the “actual rates” charged to those “maximum allowable prices” (see below):

Sprint’s December 11, 2001 Tariff and the Actual Rates Charged






Maximum Allowable Price

Actual Rate 

MCA-3 Exchanges:


Residential:
$14.39
$12.35


Business:
$28.92
$24.80


MCA-4 Exchanges:


Residential:
$25.13
$21.55


Business:
$54.52
$46.75


MCA-5 Exchanges:


Residential:
$37.90
$32.50


Business:
$82.45
$70.70

No party filed an objection to Sprint’s 2001 tariff.

Now Sprint has filed revisions to its tariff page that are designed to increase the residential and business monthly rate (the actual rate) for the optional MCA Plan for Tiers 3, 4, and 5.  Sprint argues that its tariff revision now raises the actual rates to levels that are either at or below the 2001 approved “maximum allowable prices”, as noted below:

Sprint’s Proposed Tariff




Actual Rate
Proposed Increase

MCA-3 Exchanges:


Residential:
From $12.35 to $14.00
Increase of $1.65 (13.4%)


Business:
From $24.80 to $28.92
Increase of $4.12 (16.6%)

MCA-4 Exchanges:


Residential:
From $21.55 to $25.00
Increase of $3.45 (16.0%)


Business:
From $46.75 to $54.52
Increase of $7.77 (16.6%)

MCA-5 Exchanges:


Residential:
From $32.50 to $35.00
Increase of $2.50 (7.7%)


Business:
From $70.70 to $72.70
Increase of $2.00 (2.8%)

For example, Sprint contends that it may raise the actual rate for MCA‑3 Residential service from the current rate of $12.35 to $14.00, an increase of 13.4 percent, because $14.00 is still below the maximum allowable price of $14.39 found in Sprint’s 2001 tariff.  In other words, for the past two years Sprint has attempted to use the “maximum allowable price” as a means to “bank” increases without raising its actual rates.  Consequently, the first issue is whether the Price Cap Statute permits such “banking.”  If it does not, the proposed tariff must be rejected.

Conclusions of Law
The Missouri Public Service Commission has arrived at the following conclusions of law.

The optional MCA Plan is a nonbasic telecommunications service as defined by Section 386.020(34).

Sprint is a “telecommunications company” as that term is defined in Section 386.020(51), and is subject to the jurisdiction of the Commission pursuant to Section 386.250(2).

Sprint is a large incumbent local exchange telecommunications company (ILEC) as defined by Sections 386.020(22) and (30).  The Commission granted Sprint status as a price cap regulated company in its Order Approving Price Cap Regulation in Case No. TO‑99‑359 (August 19, 1999).  As a price cap company, Sprint is subject to the provisions of Section 392.245, and as such, is subject to the following requirements:

An incumbent local exchange company may change the rates for its services, . . . but not to exceed the maximum allowable prices, by filing tariffs which shall be approved by the commission within thirty days, provided that any such rate is not in excess of the maximum allowable prices established for such services under this section. 

Section 392.245(11) regulates the amount that a local exchange telecommunications company may increase its rates and maximum allowable prices for nonbasic telecom​munications services.  This section states in pertinent part that:

[T]he maximum allowable prices for nonbasic telecommunications services of an incumbent local exchange telecommunications company may be annually increased by up to eight percent for each of the following twelve-month periods upon providing notice to the commission and filing tariffs establishing the rates for such services in such exchanges at such maximum allowable prices. . . .  An incumbent local exchange telecommunications company may change the rates for its services, consistent with the provisions of section 392.200, but not to exceed the maximum allowable prices, by filing tariffs which shall be approved by the commission within thirty days, provided that any such rate is not in excess of the maximum allowable price established by such service under this section.  [Emphasis added.]

Staff and Sprint disagree with Public Counsel as to the level to which a price cap company may increase its rates for nonbasic services.  Public Counsel argues that a price cap company may increase the rate for a nonbasic service by a maximum eight percent per year, and that if the price cap company does not raise its actual rates to the “maximum allowable price,” the potential (unused) increase is lost.  That is, Public Counsel contends that a price cap company may not “bank” all or part of an increase in “maximum allowable prices” for future use.   In addition, Public Counsel suggests that the Price Cap Statute does not restrict the Commission’s authority to determine whether the rates are “just and reasonable” under Section 392.200(1).  Public Counsel also argues that the MCA caps set in Case Nos. TO‑92‑306 and affirmed in TO‑99‑483 still control.

Staff and Sprint, however, contend that a price cap company may annually increase by up to eight percent the “maximum allowable price” (the price cap or ceiling) for a nonbasic service, and then set the “actual rate” to be charged at an amount up to but not in excess of that “maximum allowable price” (ceiling) and preserve the full amount of the increase for future use (i.e., banking the increase).  Sprint and Staff disagree with Public Counsel’s claim that Section 392.200(1) applies to price cap companies.  Both also disagree with Public Counsel’s arguments regarding Case Nos. TO‑92‑306 and TO‑99‑483.

As noted above, Section 392.245(11) provides that “maximum allowable prices” (the price cap) may be increased by “up to eight percent” each year, by “providing notice to the commission and filing tariffs establishing the rates for such services in such exchanges at such maximum allowable prices. . . .  [Emphasis added.]  The Commission finds that the phrase “at such maximum allowable prices” means just that; the maximum allowable price (or price cap) may be raised no more than eight percent annually by establishing the rates at such maximum allowable prices.  If an ILEC increases its prices by less than eight percent, then the price cap for the following year increases by less than eight percent – and any part of the eight percent annual increase that is not used is lost.  Thus, the statute provides a “use it or lose it” price cap mechanism and the maximum allowable price increase for the following year is still limited to eight percent.  Therefore, Sprint’s attempt to “bank” increases violates the Price Cap Statute and the proposed tariff must be rejected.

Section 392.230.3, RSMo 2000, grants the Commission the authority to determine, after hearing, the propriety of any rate, rental, charge, regulation, or practice filed with the Commission by any telecommunications company.  That section also authorizes the Commission to suspend the operation of such rate, rental, charge, regula​tion, or practice for a period of 120 days plus an additional six months.   Neither this section nor the price Cap Statute contains any specific exemption from this suspension provision.  Price cap regulation does not strip the Commission of its authority to investigate whether or not a proposed tariff is lawful.  The Commission finds that it retains authority to suspend a proposed tariff filed by price-cap regulated companies, and if necessary, conduct a hearing regarding the proposed tariff.

The Commission cautions that this Report and Order does not address whether a price cap company is entitled to increase its maximum allowable prices by up to eight percent a year.  The first sentence of the Price Cap Statute provides that “[t]he commission shall have the authority to ensure that rates . . . are just, reasonable and lawful by employing price cap regulation.”  This sentence is ambiguous.  It could mean that price‑cap regulated rates are, by definition, “just, reasonable and lawful.”  Or, it could simply serve to introduce the subject matter and purpose of the Price Cap Statute.   The Commission, however, need not answer this question in order find that Sprint’s proposed tariff violates Section 392.245(11), as noted above, and should be rejected.  In addition, it is not necessary for the Commission to address the question of whether the decision in TO‑99‑483 set a “permanent” cap on the rates that companies may charge for MCA service.

IT IS THEREFORE ORDERED:
1. That the proposed tariff filed by Sprint Missouri, Inc. d/b/a Sprint, on March 13, 2002, tariff file number 200200766, is rejected.

2. That the Motion for Expedited Treatment, filed by Sprint Missouri, Inc. d/b/a Sprint, is denied.

3. That all motions not previously ruled upon by the Commission in this case are hereby denied.

That this order shall become effective on October 27, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Lumpe, and Gaw, CC., 

concur.

Murray and Forbis, CC., dissent, with 

separate dissenting opinions attached.

Dated at Jefferson City, Missouri,

on this 17th day of October, 2002.
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� Unless otherwise noted, all statutory citations are to RSMo 2000.
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