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COMES NOW the Staff of the Missouri Public Service Commission and in support of its position that the Commission should approve the tariff sheets submitted in this case, states as follows:

Sprint Missouri, Inc., d/b/a Sprint is a large incumbent local exchange telecommunications company (“ILEC”) as defined by Sections 386.020(22) and (30) RSMo (2000).  The Commission granted Sprint status as a price cap regulated company in its Order Approving Price Cap Regulation in Case No. TO-99-359 (Aug. 19, 1999).  By granting Sprint price cap status, Sprint became subject to the provisions of Section 392.245 RSMo. (2000).  

On or about March 14, 2002, Sprint filed a revised tariff sheet for its General Exchange Tariff, proposing to increase the residential and business monthly rates for its optional Metropolitan Calling Area (MCA) Plan for Tiers 3, 4 and 5.  The optional MCA Plan is a nonbasic telecommunications service as defined by Section 386.020(34) RSMo (2000).  In making this filing, Sprint has represented that it does so under the provisions of Section 392.245.11.
  Sprint seeks to increase the amount it charges in certain MCA zones for business and residential customers by up to 16.6%.
  In an issue of first impression before the Commission, the parties have been asked to address the proper percentage amount that a ‘price cap’ company may increase its rates for nonbasic services on an annual basis.  At the prehearing held in this matter on April 23, 2002, the Commission indicated that it seeks further guidance on the issues.  Staff has distilled the queries posed into three points.

1.
Are the increased rates that Sprint seeks to have approved by the Commission “just and reasonable” within the provisions of Section 392.200?

Staff suggests the language in Section 392.245.1 addresses the Commission’s concerns that Sprint’s proposed rates are “just and reasonable” as called for in Section 392.200.  Section 392.245.11 has a direct reference to Section 392.200, requiring that any changes requested by a price cap ILEC must be consistent with Section 392.200’s provisions.  Section 392.200 addresses a number of service-related and rate-related provisions, and sets forth the procedure for Commission approval or rejection of telecommunications service tariffs.  The ‘just and reasonable’ charge requirement set forth in the second sentence of Section 392.200.1 is only one aspect of that statutory section.  Staff acknowledges that there may be a conflict between this language, declaring charges for telecommunications service shall be just and reasonable, and Section 392.245.11, which states that the Commission shall approve an increase of eight percent or less, but does not provide the Commission the explicit authority to review whether the proposed charge is just and reasonable.

A reasonable statutory construction that resolves the conflict between Section 392.245.11 and Section 392.200.1 is that the General Assembly, through other language in Section 392.245, has addressed this conflict.  Statutes which seemingly are in conflict should be harmonized so as to give meaning to both statutes.  State ex rel. Riordan v. Dierker, 965 S.W.2d 258, 260 (Mo. 1997).  Section 392.245.1 states that the Commission “shall have the authority to ensure that rates, charges, tolls and rentals for telecommunications services are just, reasonable and lawful by employing price cap regulation.”  (emphasis supplied).  This language suggests that the price cap regulatory framework, by its design, will lead to just and reasonable rates.  Such a conclusion is supported by Section 392.245.7 as well.  That subsection states that price cap companies “shall not be subject to regulation under subsection 1 of section 392.240.”  Section 392.240.1 provides the Commission, among other things, with the authority to determine whether the rates charged by a company are “unjust, unreasonable, unjustly discriminatory or unduly preferential or in any wise in violation of law” and to determine the appropriate just and reasonable rates.  By relieving the Commission of this duty with respect to price cap companies, the legislature appears to have consistently indicated that the rates charged through the price cap mechanism are, by definition, just and reasonable.

2.
Does the Commission’s Report and Order in Case No. TO-99-483 prevent Sprint from raising the rates it charges for MCA service?

The Office of the Public Counsel has suggested that the Commission may have established a cap for the rates that companies may charge for MCA service at the rates set in the 1992 proceeding establishing MCA service.
  Staff disagrees with this interpretation of the Commission’s Report and Order in Case No. TO-99-483,
 and suggests that the Commission took into account the legislation that was put into place in 1996 to allow price cap companies to raise their maximum allowable prices within certain legislatively established limits.  

First, Staff notes that Case No. TO-99-483 addressed the question of whether the Commission should allow CLECs to offer MCA service, and this question colors all of the Commission’s language in its Report and Order.  At page 23 of the Report and Order, the Commission states that it “finds that it is in the public interest to allow ILECs to exercise the full pricing flexibility that they are statutorily entitled to have.”  The Commission then indicates that “for price cap companies, that means pricing flexibility subject to maximum allowable prices under Section 392.245, RSMo.”  The Office of Public Counsel suggests that language in the next paragraph indicates the Commission’s intent to “place a cap” on the rates charged by both ILECs and CLECs at the rates set in the 1992 proceeding.
  Staff believes that when taken in the context of the larger proceeding, the Commission’s language was actually designed to indicate that the CLECs’ rates should be capped at the rates set for the ILECs.  Staff does not believe the Commission intended to prevent price cap companies from exercising their rights under Section 392.245.11 to raise their maximum allowable prices for MCA service.

Further support for this view exists elsewhere in the Commission’s Report and Order.  For example, on page 27, in its Conclusions of Law section, the Commission states that “[p]ricing flexibility for price cap companies is subject to maximum allowable prices under Section 392.245, RSMo Supp 1999.”  Still later, in the Ordered section on page 34, the Commission states “[t]hat each telecommunication company offering Metropolitan Calling Area service shall charge rates for such service which are no greater than the rates set forth in TO‑92‑306, by filing those rates in tariffs approved by the Commission.”  While this may appear to support the Public Counsel’s position, the Commission proceeds to state in its next sentence “[t]hat each telecommunications company offering Metropolitan Calling Area service may propose changes in such rates by filing revised tariffs for review and approval under the statutes applicable to that company and its proposed tariff revision.”  

 The Commission has been described as an “administrative arm” of the legislature.  In approving or fixing rates of public utilities coming under its supervision, it exercises a legislative power.  State ex rel. Kansas City v. Pub. Serv. Comm’n, 228 S.W.2d 738, 741 (Mo. 1950).  The Commission is a creature of statute and limited thereby.  State ex rel. Missouri Cable Telecommunications Ass’n  v. Missouri Pub. Serv. Comm’n, 929 S.W.2d 768, 772 (Mo. App. W.D. 1996).  Staff suggests that the Commission did not intend to limit the rights granted to price cap companies by the legislature in 1996, through language in its 2000 Report and Order.  Rather, that Report and Order sets forth the principle that CLECs may charge rates no higher than those charged by ILECs, and that the rates were limited to be no more than those established in Case No. TO-92-306.  For price cap companies, as the Commission says a number of times, the statutes permit additional pricing flexibility.  Thus, these price cap companies may continue to exercise their rights under Section 392.245.11 to increase their maximum allowable prices and their rates – and if Sprint raises its rates, the CLECs may raise their rates to correspond with Sprint’s new rates.

3.
Under what framework does Section 392.245 permit Sprint to raise the rates it charges for nonbasic telecommunications services?

The Commission has never addressed this issue previously, so the Staff acknowledges that it is one of first impression.  Staff and Sprint opine that a price cap company may increase its rates for nonbasic services up to the maximum allowable price, and that the maximum allowable price is distinct from the actual rate charged to customers, though the latter could be the same as the former.  The company may preserve its right to increase its rates by “providing notice to the Commission and filing tariffs establishing the rates for such services in such exchanges at such maximum allowable prices.”  Section 392.245.11.  Sprint filed such tariffs by filing tariff sheets on October 27, 2000 and October 26, 2001.  (These sheets are attached to Staff’s Response to Office of the Public Counsel’s Motion to Reject Tariffs filed April 1, 2002.)  In its tariff sheets, Sprint established the rates for the services at its proposed maximum allowable prices – but it never actually charged those rates to its customers.

In contrast, Public Counsel opines that a price cap company may increase the rate for a nonbasic service such as that provided by Sprint in the MCA exchanges in question, by a maximum of eight percent per year.  Public Counsel further suggests that if a price cap company chooses not to raise its rates at all, that increase for that year has been permanently waived.  Public Counsel suggests that the tariff sheets filed by Sprint on October 27, 2000 and October 26, 2001 are meaningless and that Sprint has lost the right to increase the rates it seeks to increase by more than eight percent over the rates currently being charged.

Staff’s interpretation recognizes that Section 392.245.11 uses two distinct terms:  “maximum allowable prices” and “rates.”  The statute allows “maximum allowable prices” to be increased annually by up to eight percent, and allows a price cap company to change its rates by no more than the maximum allowable price.  In other words, the statute allows a price cap company to annually increase by up to eight percent the maximum allowable price (or ceiling) for a nonbasic service, and then allows the price cap company to set the actual rate to be charged at an amount up to but not in excess of that ceiling.  


This distinction is supported by the language of the statute.  In its last sentence, Section 392.245.11 states that an ILEC “may change the rates for its services, consistent with the provisions of section 392.200, but not to exceed the maximum allowable prices[.]”  The same terms used in different parts of the same statute should be interpreted alike – but if two different terms are used (i.e., ‘rates’ and ‘maximum allowable prices’), the logical conclusion is that the legislature intended two different concepts.  See U.S. v. Brunett, 53 F.2d 219, 234 (D.C. Mo. 1934); see also In re Kingsley, 162 B.R. 249, 254 (Bkcy. W.D. Mo. 1994).  Relying upon this distinction, Sprint has set its maximum allowable prices in keeping with the requirements of Section 392.245.11 (i.e., providing notice to the Commission of its maximum allowable prices by filing tariffs establishing the rates it would charge).  In a separate sentence, the last in the subsection, the statute provides the mechanism for a price cap company to actually change the rates it charges its customers – “by filing tariffs which shall be approved by the commission within thirty days, provided that such rate is not in excess of the maximum allowable price established for such service under this section.”  To rely upon Public Counsel’s interpretation, that the price cap company must charge the rates it seeks to use as its maximum allowable price or face the loss of any increase, may be contrary to the principle that each word of a statute is presumed meaningful, and that the legislature would not have said the same thing twice, idly.  Gott v. Director of Revenue, 5 S.W.3d 155, 158 (Mo. 1999).  The statute provides one sentence to set maximum allowable prices (the third from the last), and another sentence to actually provide for changes in the rates being charged (the last sentence).  This interpretation gives effect to both, otherwise potentially contradictory, sentences.


Another possible interpretation of the statute discussed at the April 23, 2002 prehearing would permit a price cap ILEC to raise its rates, for example, only four percent in an initial twelve-month period of time.  By only raising its rates four percent by the end of the initial twelve months, the company would also have set its maximum allowable prices for that year at four percent over the previous year’s rates.  In the next year, the company could only raise its rates by eight percent over the maximum allowable prices of the year before, which in turn was only four percent over the initial year’s maximum allowable prices.  This interpretation accommodates the Public Counsel’s concerns with “banking” price increases, because at the end of each twelve-month period, the maximum allowable prices would effectively reset to correspond to no more than eight percent over the rates actually charged to the customers on last day of the twelfth month.  Such a framework provides protection to consumers from sudden, large price increases after periods with small or no increases, and also maintains the statutory distinction between “rates” and “maximum allowable prices.”


However, Staff has two concerns with this interpretation.  First, this interpretation may not allow a price cap company to increase the rates it actually charges more than once in a twelve-month period.  If a company, for example, increases the rates it actually charges by four percent, one month into a twelve-month period, it may be possible that the new maximum allowable price has been set and the company has lost its ability to increase its rates by the full eight percent allowed by Section 392.245.11.  If the company could increase its rates repeatedly over a period, it is unclear whether the twelve-month clock would restart after each increase.  Language in Section 392.245.11 may alleviate this concern, however, as the statute states that the price cap ILEC may increase its rates up to eight percent “for each of the following twelve-month periods,” perhaps indicating that raises over a twelve month period should be considered cumulatively, and tallied to ascertain that the company has not raised its rates more than eight percent over the initial rates actually charged at the beginning of the twelve-month block.  If the Commission determines that a price cap company could raise its rates actually charged up to the maximum allowable prices of eight percent over the previous year for the duration of the twelve-month period, Staff believes such an approach may be within the bounds of statutory construction.


The more important concern that Staff has with this interpretation, however, is the same concern it has with the Public Counsel’s interpretation.  Staff fears that the price cap companies may be compelled to raise prices to the full eight percent permitted by Section 392.245.11 each year in order to preserve their rights to do so.  When faced with a similar situation, the Tennessee Regulatory Commission arrived at the same conclusion that Staff suggests, and the Tennessee Court of Appeals verified that conclusion.
  The logic set forth by Tennessee’s State Court of Appeals applies equally well to the situation facing the Commission. 

We also find support for our decision in the purpose behind the entire statutory scheme. The stated purpose of the statutory scheme at issue in this case has been codified at T.C.A. § 65-4-123.
  That purpose is to ease the traditional regulatory constraints on local telephone companies and to permit greater competition for local telecommunications services. BellSouth Telecommunications, Inc. v. Greer, 972 S.W.2d 663, 666 (Tenn.Ct.App.1997). Clearly, the General Assembly intended to protect the consumers' interests while allowing a flexible method for companies such as UTSE to change its rates. Not allowing a company a cumulative rate increase will encourage that company to increase its rates every year. If a company knows that it will not be able to take a particular year's increase in subsequent years, we can assume that it will take the increase each year so as not to lose the increased revenues. However, by allowing a cumulative rate increase, a company will not be so inclined to raise their rates on a yearly basis.  (emphasis added.)
 Consumer Advocate Division v. Tennessee Regulatory Authority, No. M1999-01699-COA-R12-CV, 2000 WL 1514324, *5 (Tenn.Ct.App. Oct. 12, 2000).  A similar conclusion is possible in interpreting Missouri’s statutory system, given the similar public purposes stated by the legislature at 392.200.4(2)
. 

WHEREFORE, Staff respectfully recommends that the Commission deny Public Counsel’s motion and approve Sprint’s tariff filing, as the proposed rates are less than or equal to the maximum allowable prices filed in its tariff.          

Respectfully submitted,








DANA K. JOYCE








General Counsel








/s/ David A. Meyer







___________________________








David A. Meyer








Associate General Counsel





Missouri Bar No. 46620








Attorney for the Staff of the 








Missouri Public Service Commission








P. O. Box 360








Jefferson City, MO 65102








(573) 751-8706 (Telephone)








(573) 751-9285 (Fax)








dmeyer@mail.state.mo.us
Certificate of Service

I hereby certify that copies of the foregoing have been mailed or hand-delivered to all counsel of record as shown on the attached service list this 29th day of April, 2002.







/s/ David A. Meyer

______________________________

392.245.11. RSMo. (2000):  The maximum allowable prices for nonbasic telecommunications services of a small, incumbent local exchange telecommunications company regulated under this section shall not be changed until twelve months after the date the company is subject to regulation under this section or, on an exchange-by-exchange basis, until an alternative local exchange telecommunications company is certified and providing basic local telecommunications service in such exchange, whichever is earlier.  The maximum allowable prices for nonbasic telecommunications services of a large, incumbent local exchange telecommunications company regulated under this section shall not be changed until January 1, 1999, or on an exchange- by-exchange basis, until an alternative local exchange telecommunications company is certified and providing basic local telecommunications service in such exchange, whichever is earlier.  Thereafter, the maximum allowable prices for nonbasic telecommunications services of an incumbent local exchange telecommunications company may be annually increased by up to eight percent for each of the following twelve-month periods upon providing notice to the commission and filing tariffs establishing the rates for such services in such exchanges at such maximum allowable prices.  This subsection shall not preclude an incumbent local exchange telecommunications company from proposing new telecommunications services and establishing prices for such new services.  An incumbent local exchange telecommunications company may change the rates for its services, consistent with the provisions of section 392.200, but not to exceed the maximum allowable prices, by filing tariffs which shall be approved by the commission within thirty days, provided that any such rate is not in excess of the maximum allowable price established for such service under this section.

Selected sections of Tennessee Code Section 65-5-209 [Tennessee’s price regulation plan]

(a)  Rates for telecommunications services are just and reasonable when they are determined to be affordable as set forth in this section. Using the procedures established in this section, the authority shall ensure that rates for all basic local exchange telephone services and non-basic services are affordable on the effective date of price regulation for each incumbent local exchange telephone company. 

* * *

(e)  A price regulation plan shall maintain affordable basic and non-basic rates by permitting a maximum annual adjustment that is capped at the lesser of one half (1/2) the percentage change in inflation for the United States using the gross domestic product-price index (GDP-PI) from the preceding year as the measure of inflation, or the GDP-PI from the preceding year minus two (2) percentage points. An incumbent local exchange telephone company may adjust its rates for basic local exchange telephone services or non-basic services only so long as its aggregate revenues for basic local exchange telephone services or non-basic services generated by such changes do not exceed the aggregate revenues generated by the maximum rates permitted by the price regulation plan.

(f)  Notwithstanding the annual adjustments permitted in subsection (e), the initial basic local exchange telephone service rates of an incumbent local exchange telephone company subject to price regulation shall not increase for a period of four (4) years from the date the incumbent local exchange telephone company becomes subject to such regulation. At the expiration of the four-year period, an incumbent local exchange telephone company is permitted to adjust annually its rates for basic local exchange telephone services in accordance with the method set forth in subsection (e) provided that in no event shall the rate for residential basic local exchange telephone service be increased in any one (1) year by more than the percentage change in inflation for the United States using the gross domestic product-price index (GDP-PI) from the preceding year as the measure of inflation. 

(g)  Notwithstanding any other provision of this section, a price regulation plan shall permit a maximum annual adjustment in the rates for interconnection services that is capped at the lesser of one half (1/2) the percentage change in inflation for the United States using the gross domestic product-price index (GDP-PI) from the preceding year as the measure of inflation, or the GDP-PI from the preceding year minus two (2) percentage points. An incumbent local exchange telephone company may adjust its rates for interconnection services only so long as its aggregate revenues generated by such changes do not exceed the aggregate revenues generated by the maximum rates permitted by this subsection, provided that each new rate must comply with the requirements of § 65-5-208 and the non-discrimination provisions of this title. Upon filing by a competing telecommunications service provider of a complaint, such rate adjustment shall become subject to authority review of the adjustment's compliance with the provisions of this section and rules promulgated under this section. The authority shall stay the adjustment of rates and enter a final order approving, modifying or rejecting such adjustment within thirty (30) days of the complaint. 

(h)  Incumbent local exchange telephone companies subject to price regulation may set rates for non-basic services as the company deems appropriate, subject to the limitations set forth in subsections (e) and (g), the non-discrimination provisions of this title, any rules or orders issued by the authority pursuant to § 65-5-208(c) and upon prior notice to affected customers. Rates for call waiting service provided by an incumbent local exchange telephone company subject to price regulation shall not exceed, for a period of four (4) years from the date the company becomes subject to such regulation, the maximum rate in effect in the state for such service on June 6, 1995.

* * * 

� For the Commission’s convenience, a complete version of Section 392.245.11 is appended at the end of this brief, with the two key sentences discussed in the last section of this brief, highlighted.


� The 16.6% increase (rather than 16%) results from the effects of compounding:  (1.00 x 1.08 = 1.08) in Year 1; (1.08 x 1.08 = 1.1664) in Year 2.


� In the Matter of the Establishment of a Plan for Expanded Calling Scopes in Metropolitan and Outstate Exchanges, Case No. TO-92-306, Report and Order, Dec. 23, 1992.


� In the Matter of an Investigation for the Purpose of Clarifying and Determining Certain Aspects Surrounding the Provisioning of Metropolitan Calling Area Service After the Passage and Implementation of the Telecommunications Act of 1996, Case No. 99-483, Report and Order, September 7, 2000.


� “The rates set in 1992 were found to be just and reasonable and were not based on cost to the carriers; thus, those rates are still a just and reasonable cap on the price of MCA service to consumers.”  Case No. 99-483, Report and Order, at 24.


� Pertinent sections of Tennessee’s “Price Regulation Plan” statute are appended at the end of this brief.


� 65-4-123. Declaration of telecommunications services policy.  The general assembly declares that the policy of this state is to foster the development of an efficient, technologically advanced, statewide system of telecommunications services by permitting competition in all telecommunications services markets, and by permitting alternative forms of regulation for telecommunications services and telecommunications services providers. To that end, the regulation of telecommunications services and telecommunications services providers shall protect the interests of consumers without unreasonable prejudice or disadvantage to any telecommunications services provider; universal service shall be maintained; and rates charged to residential customers for essential telecommunications services shall remain affordable. [Acts 1995, ch. 408, § 1.] 


� “It is the intent of this act* to bring the benefits of competition to all customers and to ensure that incumbent and alternative local exchange telecommunications companies have the opportunity to price and market telecommunications services to all prospective customers in any geographic area in which they compete.”  *“This act” refers to S.B. 507, 1996, which is also the source of Section 392.245.
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