Before the Public Service Commission

Of the State of Missouri

	Staff of the Missouri Public Service 
Commission,
                                                 Complainant,
v.
BPS Telephone Company,
                                                           Respondent.
	))))))))
	Case No. TC-2002-1076


Staff Response to BPS Suggestions In Opposition to Staff Motion To File An Excessive Earnings Complaint

COMES NOW the Staff of the Missouri Public Service Commission (Staff) by and through Counsel, and states the following:

1.
On May 24, 2002, BPS Telephone Company (BPS or the Company) filed a pleading entitled Suggestions In Opposition To Staff Motion For Commission Authority To File An Excessive Earnings Complaint (Suggestions).  Staff wishes to briefly respond to several arguments raised by the Company in its Suggestions.

2.
BPS asserts at page 7 of its Suggestions, that the Staff should be “estopped” 

from raising issues related to the service Missouri State Discount Telephone Company (MSDTC) provides because Staff recommended that MSDTC obtain a certificate in Case No. TA-2001-334. 

3.
 Staff Counsel has reviewed the Company’s assertion of estoppel, and would respectfully advise the Commission that several judicial decisions stand against both the application and assertion of the estoppel principle in this case.  Specifically, in State ex rel. Letz v. Riley, 559 S.W. 2d 631, 634 (1977), the appellate court refused to invoke the doctrine of equitable estoppel in order to prevent the supervisor of the Missouri Division of Liquor Control from enforcing liquor control regulations against games conducted by a licensee, despite the contention that a “no action letter” had been obtained by the licensee from the Office of the Missouri Attorney General with regard to these games.  The Court indicated that the doctrine of estoppel is “jealously” withheld and only sparing applied against governmental bodies and public officers acting in their official capacity.  In addition, the Court opined that estoppel’s application against governmental bodies and public officers is limited to “exceptional cases where required by right and justice…or to prevent manifest injustice.”

4.
In Director of Revenue v. Oliphant, 938 S.W. 2d 345, 346 (Mo. App. W.D.1997) 

the reviewing court declined application of equitable estoppel against the Department of Revenue to prevent the Department from introducing evidence of a breath test refusal, in an appeal from suspension of a driver’s license, on the ground that the officer used the wrong form to advise the driver of his rights.  The Court indicated that estoppel rarely applied to the acts of a governmental body, and, before it applied, there had to be a showing that the governmental conduct complained of must amount to “affirmative misconduct.”


5.
These cases establish that the doctrine of estoppel rarely applies to governmental action, and before it can, there must be a showing of  “affirmative misconduct.”  Staff would remind the Commission that there has been neither a showing nor an allegation that the Staff was engaged in “affirmative misconduct” when it recommended issuance of a Certificate to MSDTC.   Thus, the assertion of estoppel is inappropriate and should be disregarded.

6. BPS characterizes Staff’s argument relating to the limited class of customers 

served by MSDTC, as one founded conceptually on an “effective competition” premise.  While this characterization is partially true, it is not entirely true.  Part of Staff’s view is simply that a reasonable interpretation of “providing service” would mean providing service to the public generally, not just an offering of service to a very limited class of customers, namely those that have been disconnected by BPS.

7. The Company asserts that the Staff is being “disingenuous” regarding its view of 

the statutory distinctions between resellers and facilities-based providers.  Essentially, as BPS sees it, the “disingenuousness” lies in the proposition that the Commission has never made a distinction between the certificates of a reseller and facilities based telecommunications provider in the past.  This argument tends to ignore the ability of the Commission to make changes when necessary and appropriate in the present.  In addition, Staff would further respond by respectfully stating that the statutes themselves, and the case law regarding statutory construction previously cited by the Staff in its Motion for Commission Authority To File An Excessive Earnings Complaint (Motion) speak for themselves, and offer authority for the Staff’s articulated position on this issue.  


8.
Staff respectfully submits that the arguments articulated in its earlier Motion also speak for themselves, and a failure of the Staff to address each and every assertion in the Suggestions filed by BPS should not be regarded as a concession on those issues by the Staff.
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