Before the Public Service Commission

Of the State of Missouri

	In the matter of the tariffs filed by Sprint Missouri, Inc., d/b/a Sprint, to reduce the basic rates by the change in the CPI-TS as required by Section 392.245(4), updating its maximum allowable prices for non-basic services and adjusting certain rates as allowed by Section 392.245(11), and reducing certain switched access rates and rebalancing to local rates, as allowed by Section 392.245(9).
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OFFICE OF THE PUBLIC COUNSEL’S SUGGESTIONS IN OPPOSITION TO SPRINT'S MOTION TO STRIKE REPLY






Introduction


The Office of the Public Counsel asks the Public Service Commission to deny Sprint's Motion to Strike Public Counsel's Reply to Sprint and Staff as well as its Alternative Motion to Accept Sprint's Response.


Sprint has accused the Office of Public Counsel of misconduct. Sprint's accusations are unfair, unfounded, and untrue.  Sprint has concocted its misconduct allegations without any basis in fact or law.

 Sprint accuses Public Counsel of violating the protective order entered in An Investigation of the Actual Costs Incurred in Providing Exchange Access Service and the Access Rates to be Charged by Competitive Local Telecommunications Companies in the State of Missouri, Case No. TR-2001-65, by unilaterally transferring Highly Confidential information from that proceeding into this rebalancing tariff case.  But Sprint conveniently failed to disclose relevant and material facts to the Commission concerning the direct source of the Highly Confidential material in Public Counsel's expert witness Thomas Regan's testimony and comments that serves as the basis of Sprint's accusations. 

Sprint failed to disclose that the HC material had its direct source in either the existing record in this case (TR-2002-251) or from properly propounded data requests made by Public Counsel to the Staff in TR-2002-251 that related to Staff witness Christopher Thomas' affidavit filed as part of Staff's Response that specifically referenced, used, and relied upon the Ben Johnson and Associates’ cost studies in TR-2001-65 and the data therein.  Public Counsel will detail how Sprint's purported 10 specific references to HC material constituting the claimed violations of the protective order at page 5 of its Motion are without merit. 

No HC or proprietary information was public disclosed. The HC and proprietary information in TR-2001-65 was available to Sprint, Staff and its outside experts and Public Counsel and its outside experts at William Dunkel & Associates.  Public Counsel acted in accordance with Commission rules on discovery, the protective orders issued in Cases No. TR-2001-65 and No. TT-2001-152, and the PSC's March 8th Order governing the filings in this case.


Sprint also accuses Public Counsel of misconduct contending that Public Counsel violated the language and intent of the March 8th Order by taking "deliberate and calculated action" to intentionally wait until its Reply Comments "to raise issues and put forth statements, that could have, and should have, been raised in its initial comments." (Sprint Motion, p.2). Again, Sprint's accusations have no basis in fact or law. 

Apparently Sprint never reviewed Public Counsel's initial Statement of Its Evidence and Arguments Regarding the Accuracy and Credibility of Sprint's Cost Study together with the accompanying and supporting sworn testimony of expert witness Barbara A. Meisenheimer filed on April 9th pursuant to the PSC's March 8th Order. A simple reading of those documents would reveal that Public Counsel has raised more than the one issue that Sprint claims is involved in this case (loop allocation).  Public Counsel in those documents identified a number of issues for which Public Counsel submitted competent and substantial evidence that supported Public Counsel's position on these issues. These issues include:

(1) the failure of Sprint to conduct the cost studies required by the price cap statute for local basic service and intrastate switched access service that are incremental cost studies as defined by Section 386.020 (43).  (Statement, p. 1-2)

(2) the failure of the Commission to comply with Section 392.245.9, RSMo 2000 requires the completion of an investigation of the cost justification for the reduction of access rates and the increase in basic local service maximum allowable prices within one year after Sprint became a price regulated company. The record does not support a finding that there was a proper and independent investigation conducted as reasonably contemplated by the statute.  The Commission should not take up the issue of the approval or disapproval of the tariffs until the Commission actually conducts the statutory investigation and issues a report of its conclusions reached as a result of that investigation as required by Section 386.420.2, RSMo. (Statement, p. 2-3).

(3) the record lacks affirmative competent and substantial evidence from Sprint that the cost justification required by Section 392.245.9, RSMO does in fact exist.  Since the basis for this cost justification lies with a properly designed and conducted incremental cost study for each of these services, there must be record evidence that the studies meet that criteria and are accurate and reliable. (Statement, p.3-4) Public Counsel identified these deficiencies in the record evidence:

1. the studies lack a proper evidentiary foundation under Section 536.070 (11) as statistical studies and therefore cannot be considered as substantial and competent evidence of the facts the studies are intended to prove, i.e., the incremental cost of each service. (Statement, p.1, 3-4)

2.  Sprint's studies lack support that it was conducted with the proper methodology, assumptions, and inputs, and was run in a correct and proper manner in that Sprint submitted only  "stacks of papers" that do not prove themselves as valid cost studies without qualifying evidence.  (Statement, p. 4-5)

3. the studies uses an improper methodology to determine the LRIC of the services in that it allocates the entire cost of the loop, a joint and common facility used by a whole family of services solely to local basic service. The statement identified some specific legal authorities and expert economic and telecommunications references that support Public Counsel's position.  (Statement, p 2)  

4. the Staff's recommendation lacks a proper evidentiary foundation and does not meet the standards for admission in Section 536.070 (11), RSMo and cannot serve as competent and substantial evidence of the cost justification for the rebalancing. (Statement, p.4)

5. the lack of competent and substantial evidence that the underlying cost studies that produced the mathematical calculations that served as the sole justification for PSC approval of the tariffs were proper, accurate, and correct.  (Statement, p. 5) 

Public Counsel witness Meisenheimer provided expert opinion and factual evidence to support the issues Public Counsel identified in the case.  She testified on the lack of a proper investigation, including the Staff's recommendation. (BAM testimony, p.4-5, 6, 7-8, 9), the improper assignment of the loop to solely to local basic service as a major flaw in Sprint's LRIC study methodology (p. 7-9, 9-11, 12-13), and the credibility and weight of Staff's recommendation  (p. 7-8).



Public Counsel's Reply referenced the issues identified in its April 9th Statement and further discussed the Reply Comments of expert economic and telecommunications consultant Thomas Regan filed to rebut and reply to the Responses filed by Sprint and Staff.  Mr. Regan's testimony continuously cited to the specific statements in Sprint's or Staff's Response that he was addressing when he made his reply comments.  Any additional evidence and comments not specifically detailed in Public Counsel's Statement or Ms. Meisenheimer's testimony was provided not to raise new issues, but to directly respond to calculations and the analysis presented principally by Staff witness Thomas for the first time in the Affidavit attached to Sprint's Response.  As the Commission will see, Sprint’s charge that "OPC deliberately waited until its May 28, 2004 Reply filing to provide its arguments and assertions with respect to the sole issue OPC has take with Sprint's cost study for basic local service-loop allocation" (Motion, p. 6) is an unreasonable and unfounded conclusion of Sprint. Public Counsel did not sandbag Sprint or the Staff, but clearly indicated upfront its issues and the factual and legal basis for its issues.  Public Counsel's Reply and Mr. Regan's Reply Comments offer comments and evidence in rebuttal to the affidavits and arguments and findings of fact submitted by Staff and Sprint in their Responses.  The rebuttal comments of Mr. Regan demonstrate specific errors in the methodology used by Staff witness Thomas in his calculation of costs based upon the data in the Ben Johnson and Associates’ cost studies and workpapers in TR-2001-65 that he used and relied upon in this case. Public Counsel's Reply and the Reply Comments fulfill the proper function of rebuttal comments and evidence by responding to points made by the opposition and by casting doubt on the credibility and evidentiary weight the Commission should give the cost studies and Staff's recommendations.

Facts

Price Cap Statute related to Rebalancing

Section 392.245.9, RSMo TA \s "Section 392.245.9, RSMo"  provides in pertinent part: 

“No later than one year after the date the incumbent local exchange telecommunications company becomes subject to regulation under this section, the commission shall complete an investigation of the cost justification for the reduction of intrastate access rates and the increase of maximum allowable prices for basic local telecommunications service. If the commission determines that the company’s monthly maximum allowable average statewide prices for basic local telecommunications service after adjustment pursuant to this subsection will be equal to or less than the long run incremental cost, as defined in section 386.020, RSMo, of providing basic local telecommunications service and that the company’s intrastate access rates after adjustment pursuant to this subsection will exceed the long run incremental cost, as defined in section 386.020, RSMo, of providing intrastate access services, the commission shall allow the company to offset the revenue loss resulting from the remaining three-quarters of the total needed to bring that company’s intrastate access rates to one hundred fifty percent of the interstate level by increasing the company’s monthly maximum allowable prices applicable to basic local telecommunications service by an amount not to exceed one dollar fifty cents on each of the next three anniversary dates thereafter; otherwise, the commission shall order the reduction of intrastate access rates and the increase of monthly maximum allowable prices for basic local telecommunications services to be terminated at the levels the commission determines to be cost-justified.” (emphasis supplied)

Statute relating to PSC written reports of conclusions of investigations

Section 386.420.2, RSMo 2000 provides in pertinent part: “Whenever an investigation shall be made by the commission, it shall be its duty to make a report in writing in respect thereto, which shall state the conclusions of the commission, together with the decision, order or requirement in the premises.”  

History of the Case Prior to the Court of Appeals Decision

Sprint became a price cap regulated company in 1999. On October 25, 2001, it filed its proposed tariff to implement the rebalancing of local service rates and access rates pursuant to Section 392.245.9, RSMo 2000.  The tariffs increased rates for local basic service by $1.50 per month per access line and reduced switched access rates by an amount equal to the revenue gained from the local rate increase.  Under the file and suspend method of tariff approval, the tariffs had an effective date of December 11, 2001.   TA \s "Section 392.245.9, RSMo" 
On December 3, 2001, Public Counsel timely filed its Motion to Suspend Tariff and for Hearing on Rebalancing and Investigation into Cost Justification for Such Rebalancing. (PSC Record. 80)  Public Counsel said that Sprint did not file with its tariff any cost studies that demonstrated compliance with Section 392.245.9, RSMo TA \s "Section 392.245.9, RSMo"  to support its rate increase and rebalancing.  Public Counsel also noted that there has been no Commission investigation into the cost of the services and the cost justification for such rebalancing.   (PSC R. 81, 83-84) 

On December 4, 2001, the PSC ordered Sprint to file by December 5, 2001 a verified copy of any cost study that demonstrated that its proposed tariff sheets comply with Section 392.245.9.  (PSC R. 266-269)  In the same order, the PSC ordered the Staff to file a verified copy of any analysis, recommendation, or memorandum and any work papers relating to the tariff that demonstrate compliance with Section 392.245.9, RSMo TA \s "Section 392.245.9, RSMo"  2000. (PSC R. 268). 

 In response to that order, Sprint filed documents relating to its cost studies and an affidavit under seal. (PSC R. 282-549 HC (Sprint)) The Staff filed with its responsive pleading a copy of its recommendation (PSC R. 554-7) verified by two telecommunications department employees. (PSC R. 561, 562). It also included copies of cost study material it received at the Sprint presentations.  (PSC R. 550 & 563 HC)  

Staff's recommendation set forth the text of the statute and discussed the nature of the proposed rate changes. Although the recommendation concluded that the rebalancing meets the requirements of the price cap statute, it failed to identify or analyze the facts that supported that conclusion.  The recommendation did not have any discussion on how the cost studies were designed and conducted and did not offer any opinion on the accuracy and validity of the outcome of the cost studies.  The recommendation did not reflect facts that demonstrated an independent critical review of the cost studies, but rather was a verification of the mathematical statement of Sprint's cost conclusions. (PSC R. 555-557) 

Public Counsel filed its Reply to Sprint’s and Staff’s Filings the next day on December 6, 2001 wherein it objected to consideration of the cost studies since they did not meet the Section 536.070 (11), RSMo standards for proper admission as statistical studies and lacked the proper evidentiary foundation and were hearsay.  Public Counsel also objected to the consideration of Staff’s recommendation because it also did not meet those evidentiary standards and lacked a proper evidentiary foundation.  (PSC R. 761 & 774 HC).   

Public Counsel argued that the filing by Sprint and Staff were not proof of compliance with Section 392.245.9, because the Sprint authored cost studies and the other documents produced by Sprint did not constitute the investigation required by Section 392.245.9 and did not constitute a written report of the conclusion of an investigation required by Section 386.420.2, RSMo. 

Public Counsel also claimed that Sprint’s methodology employed in its cost studies was improper in that it allocated the entire cost of the loop solely to local basic service.

 Public Counsel also noted in its Reply (Attachment A, PSC R. 774 HC) that while Sprint gave Staff private presentations of its studies in August and September, 2001, Sprint waited until approximately ten days before it filed the tariff on October 25th, to advise Public Counsel by email and message that it had cost studies that it would use to justify rebalancing and only then offered to discuss it. (PSC R. 257) Public Counsel did not accept this eleventh hour offer.  Sprint made a statement in its cost study documents it sent to the Staff that Sprint only wanted to share this information with the Staff and wanted to avoid a contested case and an evidentiary hearing because the positions of Public Counsel, interexchange carriers, and other competitors on Sprint’s tariffs and cost studies were predictable.  (PSC R. 774 HC)

On December 6, 2001, the same day that Public Counsel filed its Reply to the cost studies, the Commission issued an Order approving the tariffs and denying Public Counsel’s motion. (PSC R. 761).   The order stated  "The cost study and analyses filed by Sprint and Staff show that Public Counsel is simply wrong in its assertion that the Commission has failed to determine that the proposed tariff sheets comply with the law."  (PSC R. 754)   It said that "the standard set by the statute is mathematical.  Simply put, the test requires that basic local prices after adjustment be below cost, while access rates after adjustment be above cost."  (PSC R. 754)  "[T]he statute in question requires the Commission to approve the rebalancing if the mathematical test is passed. (PSC's emphasis)  The order gave its construction of the statute: "If the commission determines that [the mathematical test is passed]. . . the commission shall allow the company to offset the revenue loss. . . . (PSC's emphasis)  "Staff's analysis shows that the proposed rebalancing is compliant with Section 392.245; that the mathematical test set by the statute is met."  and "Sprint's cost study, while highly confidential, also shows the statutory test is met." (PSC R 755) "Therefore, Public Counsel's motion must be dismissed because the law requires that the Commission approve Sprint's tariffs."  (PSC R 755)

Public Counsel sought review with the Cole County Circuit Court. The Court affirmed the PSC's order. 

Court of Appeals Decision

State ex rel. Coffman v. PSC, 121 S.W. 3d 534 (Mo.  App. 2003)   (decided October 28, 2003)

The Court held that under the file and suspend tariff process, Public Counsel was not entitled to a hearing as it is a noncontested case.  Further, the Court held that the PSC did not act unreasonably in refusing Public Counsel's request for a hearing.  But the Court reversed the PSC's decision and remanded the case to the PSC.  The Court held that the record in this tariff case is inadequate to establish the essential underlying elements and facts that the Court identified as necessary to demonstrate compliance with the requirements of Section 392.245.9, RSMo so as justify Sprint's proposed rate rebalancing that the tariffs implement. The Court said, 

"While the tariff's compliance with the statute was the ultimate issue for determination, we have no findings regarding the basic facts underlying that ultimate issue. Specifically, there were no findings regarding the accuracy or credibility of the Sprint cost study, [footnote 6] no findings regarding the comparison of the costs of providing basic local and intrastate access services in relation to the rates being charged for those services. In short, the Commission's order fails to provide sufficiently detailed findings to permit this Court to conduct a meaningful review."  

In that key footnote 6, the Court identified the essential fact findings the PSC must address:

"For example, this Court is particularly concerned by the lack of findings that the methodology employed by the Sprint cost study was appropriate. A central issue raised by the Public Counsel is that the costs of the basic loop have been incorrectly assigned in their entirety to the "basic local service" category. The proper allocation of costs between each category of service is central to determining whether the rebalancing is appropriate under Section 392.245.9 RSMo."

The Court noted in its Opinion that the Commission did not conduct an investigation, but because of the lack of required findings necessary for proper judicial review, the Court reversed the decision without reaching the issue of the Commission's failure to conduct the required investigation and file a written report of the conclusions of its an investigation.

History of the Case After Court of Appeals Remand


After the case became final and the Court issued its mandate to the Commission, Public Counsel filed a Motion to Establish Investigation into Sprint's Costs of Local Basic Service and Intrastate Switched Access As Required by Section 392.245.9, RSMo on February 10, 2004.  At about the same time, Sprint filed its proposed Findings of Fact and Conclusions of Law for the PSC to adopt.  The Staff also filed proposed Findings and Conclusions.  On or about February 20, 2004, Public Counsel filed its Suggestions on Further Proceedings Pursuant to Remand; Sprint and Staff filed similar pleadings presenting their respective views. A prehearing was held to discuss the procedure the PSC should follow on remand.

PSC Order of March 8th


On March 8, 2004, the PSC entered an Order stating that the Commission is not yet convinced that a hearing is necessary in this case and setout a schedule for the parties to making written filings of evidence and arguments. The Order provided in pertinent part:

"Therefore, the Commission will direct Public Counsel to submit in written form its evidence and arguments regarding the accuracy and credibility of Sprint's cost study.  Sprint and Staff will be given an opportunity to respond, and Public Counsel will then be allowed to reply.  

1. That the Public Counsel shall, on or before 4:00 p.m. on April 9, 2004, file in this case its written arguments and testimony and other evidence, if any, regarding the cost study previously filed in this matter by Sprint Missouri, Inc., doing business as Sprint, including whether, and in what respect, the cost study is inaccurate, incomplete, based on inappropriate or erroneous assumptions, or was made on an improper methodology.  All testimony and other evidence shall be filed under oath. 

2. That Sprint Missouri, Inc., doing business as Sprint, and the Staff of the Missouri Public Service Commission, shall, on or before 4:00 p.m. on May 10, 2004, file responses to the filings made by Public Counsel as directed by Ordered Paragraph 1, above, including written arguments and testimony and other evidence, if any, as to why the filings made by Public Counsel are erroneous or incredible, and why the cost study previously filed in this matter by Sprint Missouri, Inc., doing business as Sprint, is accurate and credible.  All testimony and other evidence shall be filed under oath.

3. That Public Counsel shall, on or before 4:00 p.m. on May 28, 2004, reply to the filings made by Sprint Missouri, Inc., doing business as Sprint, and the Staff of the Missouri Public Service Commission as directed by Ordered Paragraph 2, above, including written arguments and testimony and other evidence, if any.  All testimony and other evidence shall be filed under oath.  

On April 9, 2004, Public Counsel filed its Statement of Evidence and Arguments together with the sworn expert testimony of Public Utility Economist Barbara A. Meisenheimer providing supporting evidence.

The Staff and Sprint filed their responses to Public Counsel on May 10, 2004.  Public Counsel filed its Reply to the Staff and Sprint Responses on May 28, 2004.  The Reply included the sworn expert testimony of economist and telecommunications consultant Thomas Regan.  

Public Counsel Obtains Information to Prepare Its Reply

On May 13, 2004, Public Counsel sent a letter to counsel for Sprint seeking Sprint’s consent to use Sprint HC cost information that was contained in the record of Case No. TR-2001-65, primarily as part of the Direct Testimony, cost studies and workpapers of Dr. Ben Johnson. (A copy of the letter is attached as Ex. A.).


Public Counsel made this request in an effort to avoid a protracted discovery process; this seemed to be an efficient and professional approach since the HC material was available to Sprint, Staff and Public Counsel and their outside expert witnesses in TR-2001-65.  In addition, the HC material had been referenced and used to prepare Staff’s evidence (Thomas Affidavit) in this tariff case.


Sprint refused the consent indicating that not only was it unwilling to consent, but also indicated that consent was not an option under the protective order. (See Sprint Motion, p. 4 wherein it states that parties cannot “authorize a violation of the Commission’s protective order by giving permission to transfer HC information submitted in one case to another.”)  Sprint further argued that Public Counsel only wanted the information to file a reply that raised issues Public Counsel had not raised in its initial April 9th filing. (A copy of Sprint’s letter is attached as Ex. B).


Rather than pursue what was sure to be an extended and contentious discovery and motion to compel battle with Sprint, Public Counsel took an alternative discovery method and sent DRs in Case No. TR-2002-251 to staff to obtain the BJA cost studies and the supporting workpapers. (A copy of the DRS, the transmittal letter to the PSC’s General Counsel’s office and Staff’s response to the DRS are attached as Ex. C.). 


The data requests propounded by Public Counsel were reasonable, specific and designed to obtain relevant, material and admissible evidenced in TR-2002-251.  Since Staff witness Thomas identified the requested information as a source used in the preparation of his affidavit, Public Counsel had a clear right to use it in Reply to Staff’s and Sprint’s Responses.  As Mr. Thomas said, “In order for the other parties to effectively consider and evaluate my analysis, there is a considerable amount of information with each exhibit.” (Thomas Affidavit, p 5).  He said Exhibit 4 addressed concerns that Public Counsel’s witness Meisenheimer had with the Staff sponsored cost studies in TR-2001-65.


Mr. Thomas also said at page 7 of his affidavit:

“. . . based upon Mr. Johnson’s findings as described in his testimony in Case No. TR-2001-65, I have performed a further analysis of Sprint’s cost studies and have included a copy of my analysis as Exhibit 4.”

As the facts demonstrate, Public Counsel had a valid and independent right to obtain and use HC information presented in TR-2001-65 through data requests to Staff in TR-2002-251.

Argument

Public Counsel Did Not Violate Protective Order

The Office of the Public Counsel did not violate the protective order in TR-2001-65 by transferring HC information from that proceeding into this case. The specific 10 items that Sprint identified as being transferred in violation of the protective order do not fall within the letter or the spirit of the order because they are either (1) not a HC designated information (2) data which was part of Sprint's Cost Study filing on December 5, 2001 and already a part of this record (3) based upon information provided in response to proper data requests to Staff by Public Counsel in TR-2002-251


Public Counsel acted within the letter and the scope and intent of the protective orders entered both in TR-2001-65 and TR-2002-251.  Public Counsel has a right under PSC rule to conduct discovery in a case. 

The general scope of discovery is set by Mo.R.Civ.P. 56.01(b)(1), which provides that, except for privileged matters, discovery may be had concerning any matter relevant to the subject matter involved in the pending action if it appears reasonably calculated to lead to the discovery of admissible evidence. 


The identical standard protective orders were entered in both cases.  Public Counsel’s outside expert witnesses in both cases (William Dunkel and Associates) executed the standard nondisclosure agreements attached to those orders.  The information that was independently obtained by DRs in TR-2002-251 had been previously designated as HC or P in TR-2001-65.  That information retained that same designation in TR-2002-251 and was maintained at the same level of confidentiality that the party providing it designated, all in compliance with paragraphs F and G of the standard protective order.


Paragraph S of the standard protective order provides, in pertinent part, “All persons who are afforded access to information under the terms of this protective order . . . of this proceeding shall not use that data for purposes outside of this proceeding.”  The question then becomes does paragraph S create an absolute bar to any use of the information under all circumstances.  Does this mean that any HC or P data used in one case is thereafter totally embargoed and undiscoverable in any other proceeding no matter how relevant and material to the decision-making in the other proceeding.


Public Counsel suggests that the protective order should be construed and applied in the same manner as statutes – in a reasonable and logical manner to give effect to the intent and purpose of the order and avoid an absurd result. State v. Tustin, 322, S.W.2d 179, 182 (Mo. App. 1959); State ex rel. McPherson v. St. Louis & S.F. R. Co., 79 S.W. 714, 716 (Mo. App. 1904).


The intent and purpose of that provision is to place some controls on the dissemination and use of confidential information outside of the proceeding by not giving any person unfettered discretion to transfer HC data between cases.  However, paragraph S must also be read in the broader context of the purpose of the protective order: to protect confidential information and at the same time minimize discovery and access to information disputes.  See, Order Establishing Protective Order, In the Matter of New Florence Telephone Company for Suspension of the FCC Requirement to Implement Number Portability, TO-2004-0503 (2004).


The Commission often needs to have relevant and material confidential information as part of its record in order to make an informed decision and to consider all relevant factors.  To that end, parties, especially Staff and Public Counsel who have a special status as to the right o discovery, must have access to information to support or defend their positions.  See, Section 386.450 RSMo. 2000 and In the Matter of Missouri-American Water Company’s Tariff, Case No. WR-2000-281, et. al) (2-2-2000) that recognizes Public Counsel’s right to inspect and copy any utility’s records or documents in its possession coequal to that of Staff and broader than the discovery authority permitted other litigants under PSC Rules.  See also, Section 386.480 (“. . . the public counsel shall have full and complete access to public service commission files and records.”).


Public Counsel has an independent basis for discovery which is founded in statutes.  Paragraph S does not prohibit the use of that data obtained pursuant to that independent basis.


It would also be unfair and lead to an absurd result if Staff was free to make use of the HC data in TR-2001-65 as a weapon against Public Counsel and in defense of Sprint’s cost studies and position, but yet deny Public Counsel use of the same information to battle Staff and Sprint.  Such a denial of use of that data would create a dual standard for the use of HC data which is inconsistent with Section 386.480 giving Public Counsel “full and complete access.”  Such a restriction defies the express terms of that statute, defies logic and would be an arbitrary and unreasonable application of the protective order.

Sprint’s 10 Items are not Violations


A simple review of the 10 items Sprint seeks to strike reveals the fallacy of its accusations.

(a) This item had not been designed as HC.  This information was cited in Ms. Meisenheimer’s testimony. (p. 6, 7, 10).

(b) WDA-2 has its source directly from the PSC Record in this case (PSC R. 550, 574, 575) and comes from Sprint’s own cost study.  It is in reply to Staff’s response and how it is a calculation of an allocated cost rather than LRIC.  WDA-3 has its source in Staff’s Response, Appendix B, Ex. 2 (Thomas Affidavit) and was already part of the record in this case.

(c) This item has its source in the case record (Ex. 2 of Appendix B of Staff Response.  Also, footnote 17 references the source as BJA Direct, Schedule 1, p. 2 which was provided in response to Public Counsel’s DRs 1 and 2.  This information goes to the weight and reliability of Staff’s recommendation as well as accuracy and reliability of Sprint loop costs.

(d) This is a graphic representation of the data in (c) above.

(e) This demonstrates how Staff’s calculation of allocated loop costs presented to rebut OPC’s case are not reliable and accurate since it uses inflated Sprint costs and is inconsistent with Staff’s proposed loop costs in TR-2001-65.  The source was data provided under the DR responses.

(f) Footnote 19: a calculation that demonstrates statistically the difference between Sprint’s loop costs and the one calculated by Staff.  This goes to weight and credibility of the cost studies and Staff’s recommendation.  Source of data is DR responses.

(g) Same as (c), (d) and (e).

(h) Footnote 21.  This data has source in DR responses and goes to weight and credibility of Sprint’s study.

(i) WDA-5 is a graphic display of Regan’s reply testimony.

(j) WDA-6.  It has its source in the BJA direct testimony, Schedule 1, p. 21 obtained via DR Response.  This is relevant to methodology.

Public Counsel Did Not Violate PSC’s March 8th Order


As Public Counsel demonstrated in the introduction, Public Counsel’s Reply was rebuttal to Sprint’s and Staff’s Responses and did not present new issues.  Public Counsel was free to provide additional evidence that rebutted the Response arguments or went to the credibility of the affiants.


The Commission’s order establishing the filings did not use the same language or category of testimony as employed in the PSC Rules as direct, rebuttal and surrebuttal testimony.  Sprint adopts a standard construction that seeks to impose sanctions without a clear showing that any term of the order was violated.

Conclusion

Sprint has crossed the line of zealously representing its interests to an unwarranted and unfounded attack on the integrity of the Office of the Public Counsel.  It appears to be a ploy to gain permission to supplement the record with Staihr’s and Dickerson’s affidavits.  This information should have been provided before the tariffs were filed in October 2001.  Sprint chose to “stand on the existing record” and should be held to that position.  Public Counsel asks the PSC to reject Sprint’s Motion and refuse to consider the additional untimely affidavits.
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