BEFORE THE PUBLIC SERVICE C OMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Request for an )
Increase in Sewer Operating Revenues of ) Case No. SR-2013-0016
Emerald Pointe Utility Company. )

THE OFFICE OF THE PUBLIC COUNSEL'S APPLICATION FOR REHEARING
AND REQUEST FOR STAY ORDER PENDING APPEAL, ORINTHE
ALTERNATIVE, ORDER FOR A SEPARATE FUND FOR RATE INC REASE
AND/OR ANY BACK-BILLING FOR SEWER COMMODITY CHARGES

SUBJECT TO REFUND

COMES NOW the Office of the Public Counsel andiferApplication for Rehearing and
Request for Stay Order Pending Appeal, or in therAhtive, Order for a Separate Fund for Rate
Increase and/or any Back-Billing for Sewer Commpdiharges Subject to Refund, and states
that rehearing is warranted and the Report andrGialeuld be reheard because the decision is
unlawful, unjust, and unreasonable and is arbitreapricious, unsupported by substantial and
competent evidence, and is against the weight efetvidence considering the whole record,
constitutes retroactive rate making, is in violatwf constitutional provisions of Due Process, is
unauthorized by law and constitutes an abuse dfratisn, all as more specifically and
particularly described in this motion and as folsow

|. Application for Rehearing

The Office of the Public Counsel (Public Counspl)rsuant to Section 386.50and 4
CSR 240-2.160, specifically sets forth the reaswasranting a rehearing and moves the
Missouri Public Service Commission (Commission) fehearing of its Report and Order of

October 23, 2008, effective November 2, 2008, whith authorizes the company to file a tariff

1 All statutory citations are to the Revised Statui&Missouri 2000, unless otherwise noted.



sufficient to recover revenues as determined byGbenmission as a resolution to the rate
increase request initiated by Emerald Pointe puntstathe Commission’s Small Utility Rate
Making Process; and (2) finds that Emerald Poirds authorized to collect a sewer commodity
charge as a result of a rate increase tariff fligdthe utility in 2000 and, therefore has not
overcharged its customers by collecting a sewemoodity charge of $3.50 per 1,000 galldns.

Sewer Commodity Charge

A. Introduction

The issue before the Commission was: Was the Coynagathorized to collect a sewer
commodity charge as a result of Case No. SR-2080-59 is clear that Emerald Pointe was not
authorized to collect a sewer commodity chargehm tariff approved by the Commission in
Case No. SR-2000-595However, in the Report and Order, the Commisstared:

...Since the Staff and OPC mistakenly assumed tleatattiff filed by the Staff in

the records office is the correct tariff, theiregiation that Emerald Pointe violated

its tariff by collecting a sewer commodity chargenithout merit and unfounded.

Emerald Pointe’s lawful tariff contained a provision for the collection of a

sewer commodity charge in the amount of $3.50 perd00 gallons As a result,

no refund of those charges is approprfatemphasis added)
So, what the Commission has done is to not onlyasete the tariff that was approved in Case
No. SR-2000-595, but to also retroactively repldaogith a tariff containing a provision for the
collection of a sewer commodity charge in the an@fi$3.50 per 1,000 gallons. Not only is the
Commission’s decision to set aside an approveff tanreasonable and unjust because it is not
supported by the evidence, but the decision tohr@#o a thirteen year old case and retroactively

replace an approved tariff with another documentirigawful, unjust, arbitrary and capricious

because it violates due process.

2 Report and Order, pg. 3.
% Exhibit 5.
* Report and Order, pg. 31-32.



B. Report and Order is Unlawful, Unjust and Unreastemd®ecause Emerald Pointe Did

Not Meet its Burden of Proof That the Approved fféshould be Set Aside

It is clear that Emerald Pointe was not authorizedollect a sewer commodity charge in
the tariff approved by the Commission in Case N®-2800-595. An existing approved tariff is
prima facieevidence of what rates may be lawfully chargedhayutility. The burden is on the
utility to prove by clear and convincing evidendett the approved tariff was defective and
should be set aside by the Commission. The CononissReport and Order is unlawful, unjust
and unreasonable because Emerald Pointe did not mseburden to prove by clear and
convincing evidence that the approved tariff watawful or unreasonable and should be set
aside by the Commission.

From May 10, 2000, until March 31, 2012, approxiefhathe time when Emerald Pointe
knew it was going to have to face the Commissiothis rate case and a companion financing
case, charged a sewer commodity charge for aaatalnt that exceeds $346,000Che tariff
that Emerald Pointe contends is its lawful tarifintains a sewer commodity charge, but the
approved tariff for Emerald Pointe does not.

The sewer tariff approved by the Commission in Cdse SR-2000-595matches the
tariff sheet contained in the filing letter for thmse which was signed by Mr. Snadon on behalf
of Emerald Point&. However, in the Report and Order, the Commisstated:

...Since the Staff and OPC mistakenly assumed tleatattiff filed by the Staff in

the records office is the correct tariff, theiregiaition that Emerald Pointe violated

its tariff by collecting a sewer commodity chargenithout merit and unfounded.
Emerald Pointe’s lawful tariff contained a provisitor the collection of a sewer

® Exhibit 5.
® Exhibit 2; Exhibit 11; Exhibit 12; Tr. Pg. 95, B-21.
" Exhibit 5.
8 Exhibit 6.



commodity charge in the amount of $3.50 per 1,0@00gs. As a result, no
refund of those charges is appropriate.

The Supreme Court has stated that the mere filirey tariff is not an approval of that tariff by
the Commissiod’ The approved tariff does not contain a provisiona sewer commodity
charge. The Report and Order is unjust and unnedde in that Emerald Pointe did not meet its
burden of proof that the approved tariff should de¢ aside and replaced by a tariff which
lawfully contained a provision for a sewer commupdiharge.

Missouri Statute 393.130.1 states that "...[e]veryushor unreasonable charge made or
demanded for gas, electricity, water, sewer orsugh service, or in connection therewith, or in
excess of that allowed by law or by order or decisof the commission is prohibited.” As
shown above, the lawfulness of a tariff is notatiet! by what is filed with the Commission but
what is approved by the Commission. The evidehosvs, and there is no dispute by Emerald
Pointe, that the tariff approved by the Commisgiors not include a provision for the collection
of a sewer commodity charge in the amount of $3801,000 gallons' Even so, Emerald
Pointe asks that the Commission set aside the e@grariff in favor of a document Emerald
Pointe claims it believed to be the approved tarifhe Commission granted Emerald Pointe’s
request. However, without substantive evidencevgigpa compelling reason why the approved
tariff is not just and reasonable, it is unjust amdeasonable for the Commission to set aside an
approved tariff.

In PSC v. Mo. Gas Energ$88 S.W.3d 221, 227 (Mo. Ct. App. 2012), the Catates:

"The party seeking to set aside the Commissionisrdras the burden to prove by
clear and satisfactory evidence that the order wdawful or unreasonable. §

° Report and Order, pg. 31-32.

% Marty v. Kansas City Light & Power G303 Mo. 233 (Mo. 1924) (Citinpd. Brewing Co. v. Railway Co4
Mo. P. S. C. 623).

! Exhibit 5; Exhibit 13.



386.430."State ex rel. BPS Tel. Co. v. Mo. Pub. Serv. Conz8%H S.W.3d 395,
401-02 (Mo. App. 2009)State ex rel. Laclede Gas €828 S.W.3d at 318.

The Court is quite clear - those who wish to se&teaan approved tariff have the burden of proof
to show with clear and convincing evidence that #g@proved tariff was unlawful or

unreasonable.
The Commission’s decision must be based on compatehsubstantial evidence:

The provision for circuit court review of orderstbe Public Service Commission
is found in section 386.510 (all references ar&k8Mo 1959 unless otherwise
noted) which provides that such review shall betf& “purpose of having the
reasonableness or lawfulness” of the administrateéon determined. This
statutory provision is broadened by the applicatainthe provisions of the
V.A.M.S., Missouri Constitution, Article 5, Sectid®, setting forth the scope of
review of administrative action pursuant to a he@rrequired by law. This
constitutional provision provides for review both ® whether such action is
“authorized by law’and whether the action is “supported by competemda
substantial evidence upon the whole record’hus, the duty incumbent upon the
reviewing circuit court is dual in nature, at letsthe extent that a determination
of competent and substantial evidence is a detatioimof a separate question as
contrasted with the phrase “authorized by I&fv.”

The evidence that the Commission admits and malkesbasis of its decision must have

probative value:

The reviewing court is often faced with the questihat lack of evidence can be
supplied by the expertise of the Commission. Narclme can be drawn from the
cases. We go to considerable lengths to give eeferto the expertise of the
Commission. Furthermore, we acknowledge the otstei scope of judicial
review, which accords to the Commission’s orderergvpresumption of
correctness and places a heavy onus upon its obele to demonstrate its error.
But if judicial review is to have any meaning, i ia minimum requirement that
the evidence, along with the explanation thereof the witnesses and by the
Commission itself, make sense to the reviewing ¢olVe may not approve an
order on faith in the Commission’s expertisé.

12 State ex rel. Centropolis Transfer Co. v. Publicv®e Com, 472 S.W.2d 24, 25-26 (Mo. Ct. App. 1971)
(Emphasis added; citations omitted).

13 State ex rel. Lake Lotawana v. Public Service C@82 S.W.2d 191, 195 (Mo. Ct. App. 1987) (Emphasided:;
citations omitted).



However, the evidence shows that Emerald Pointendidmeet burden to prove by clear and
convincing evidence that the approved tariff waswiful or unreasonable.
a. The evidence shows the approved tariff in Case N8R-2000-595 is lawful

An existing approved tariff iprima facieevidence of what rates may be lawfully charged
by the utility. The burden is on the utility togwe by clear and convincing evidence that the
approved tariff was defective and should be sateaby the Commission. The Commission’s
Report and Order is unlawful, unjust and unreaskenbecause Emerald Pointe did not meet its
burden to prove by clear and convincing evidencd the approved tariff was unlawful or
unreasonable and should be set aside by the Coromiss

Only an approved tariff sets out the lawful rates d public utility. 4 CSR 240-3.010
(28) states specifically:

Tariff means a document published by a public tytiland approved by the

commission that sets forth the services offered by thattyténd the rates, terms

and conditions for the use of those services. (Easigshadded)
Therefore, a lawful tariff must be both publisheg the public utility andapproved by the
commission. Approval of a proposed tariff requiegsaffirmative act by the Commission. In
the Report and Order for this case, the Commissi@s the exact order where the Commission
approved the tariff in Case No. SR-2000-395t is this order which provides evidence that the
approved tariff in Case No. SR-2000-595 is lawful.

The tariff that Emerald Pointe contends is its lawériff contains a sewer commodity

charge, but the approved tariff for Emerald Potiwes not. It is clear that Emerald Pointe was

not authorized to collect a sewer commodity chamgie tariff approved by the Commission in

41n the Matter of Emerald Pointe Utility Company'ariffs Designed for Sewer Rate Increa€ase No. SR-2000-
595, Order Approving Tariff, May 4, 2000.



Case No. SR-2000-598. Emerald Pointe argues it thought it was filingraposed tariff with a
commodity charge, so that is the tariff which sldohlave been approved. However, the
Supreme Court has stated that the mere filing @friff is not an approval of that tariff by the
Commission® Until it is approved, any “tariff” filing is metg a proposed tariff, not an
approved tariff. INPSC v. Mo. Gas Energy88 S.W.3d 221, 227 (Mo. Ct. App. 2012), the
Court stated quite clearly:

A tariff is a document which lists a public utiliservices and the rates for those

services."State ex rel. Mo. Gas Energy v. Pub. Serv. Com2if S.W.3d 330,

337 (Mo. App. 2006) (quotin@auer v. Sw. Bell Tel. C0o958 S.W.2d 568, 570

(Mo. App. 1997)). Any validly adopted tariff "halset same force and effect as a

statute, and it becomes state laBtate ex rel. Mo. Gas Energ®10 S.W.3d at

337.

Tariffs approved by the Commission are binding athkthe utility and the customers
with the force of law.” Emerald Pointe offers no evidence of any otheff tapproved by the
Commission in Case No. SR-2000-595 and offeredvideace that that tariff is unlawful in any
way.

A tariff cannot be lawful unless it is approvednd@ a proposed tariff is approved by the
Commission, it takes on the force and effect of. ldtis the act of approval by the Commission
which transforms mere words into a lawful tarifit is unlawful and unreasonable for the
Commission to now say that some other documenhaslawful tariff of Emerald Pointe for
sewer service instead of the tariff approved byGbenmission. Emerald Pointe did not meet its

burden to prove by clear and convincing evidened the approved tariff was unlawful or

unreasonable and should be set aside by the Comamiss

15 . .
Exhibit 5.
' Marty v. Kansas City Light & Power G303 Mo. 233 (Mo. 1924) (Citinpd. Brewing Co. v. Railway Co4
Mo. P. S. C. 623).
" Missouri P. R. Co. v. Terrel410 S.W.2d 356, 360 (Mo. Ct. App. 1966)



b. Emerald Pointe offered no clear and convincing evienhce that the sewer tariff that
was filed as part of Case No. SR-2000-595 was nbetsame as the Emerald Pointe’s
new proposed sewer tariff that Gary Snadon returnedo Staff to be filed
The Report and Order includes a Finding of Fact tha sewer tariff that was filed as
part of Case No. SR-2000-595 was not the sameeag&irtierald Pointe’s new proposed sewer
tariff that Gary Snadon returned to Staff to bedii® The Commission provides no reference to
the evidence in the case to substantiate thidast.a

Emerald Pointe’s arguments seem to be that it waseBow bamboozled into charging
the wrong amount. As proof, Mr. Snadon attachedisarebuttal testimony what he claims are
the tariff sheets Emerald Pointe was told to im@etrin the 2000 rate caé.But, Emerald
Pointe provided no clear and convincing evidenceclwiwould cause the Commission to
guestion what occurred in Case No. SR-2000-595. e $hwer tariff approved by the
Commission in Case No. SR-2000-589matches the tariff sheet contained in the filietgr for
that case which was signed by Mr. Snadon on beffaEmerald Pointé" Emerald Pointe
provides no witness testimony beyond the biasddrtesy of the owner of Emerald Pointe who
is facing having to return approximately $350,00@@wver commodity charges. Emerald Pointe
focuses on the actions of Mr. Hubbs to corroboitatestory, but does not call Mr. Hubbs as a
witness. Any statements about what Mr. Hubbs didlid not do are mere hearsay and not
competent and substantial evidence on which therfiiesion can base its decision in this case.

The only witness who was actually involved in ti@®2 case was Mr. Johansen and even

he could not provide clear and satisfactory evidetiat the approved tariff was unlawful or

18 Report and Order, pg. 25.

19 Exhibit 13; Tr. Pg. 229, L. 10-16.
0 Exhibit 5.

L Exhibit 6.



unreasonable. In fact, Mr. Johansen providednesty that indicated that the small rate case
procedure in place at the time involved severaudunts and a give-and-take procedure before
a final document was actually filed with the Comsitis %2

Therefore, Emerald Pointe did not meet its burderprovide clear and convincing
evidence that the approved tariff was unlawful mreasonable and should be set aside.

c. The evidence shows Emerald Pointe did not even foll what it claims it thought
was the lawful tariff

Emerald Pointe seems to argue that it reasonaliégren what it thought was the lawful
tariff and therefore the approved tariff shouldse¢ aside. However, the evidence shows that not
even the document Emerald Pointe claims it beliewed the lawful tariff was followed.
Emerald Pointe violated even that document by ¢hgracorrect reconnection fees and late
fees. Therefore, Emerald Pointe provides no ca convincing evidence that the approved
tariff was unlawful or unreasonable and shoulddieaside.

Again, Emerald Pointe’s arguments seem to be thaas somehow bamboozled into
charging the wrong amount. As proof, Mr. Snaddadited to his rebuttal testimony what he
claims are the tariff sheets Emerald Pointe was tmlimplement in the 2000 rate c&3eThe
tariff that Emerald Pointe contends is the lawarift contains a sewer commodity charge, but
the approved tariff for Emerald Pointe does ndte @rgument that Emerald Pointe only charged
the sewer commodity rate because one was includedhat it thought was the lawful tariff
might be somewhat compelling - if Emerald Pointe hatually followed it in what it charged

the customers.

2 Tr, Pg. 189-193.
% Exhibit 13; Tr. Pg. 229, L. 10-16.



But as it turns out, the evidence shows that Erdd?ainte didn't follow what it contends
is the lawful tariff either. The sewer commodityacge was not the only unapproved charge
Emerald Pointe subjected its customers to. Emed?aldte also over charged for late fees and
reconnection fees from what is listed in the tasffeet attached to Mr. Snadon’s rebuttal
testimony?* So really it doesn't matter whether you're logkén the tariffs that were approvad
or the tariff sheets that Mr. Snadon claims EmeRsthte was told to follok? Emerald Pointe
didn't follow any of thenf! The evidence shows Emerald Pointe charged cussomtetever it
liked, no matter what the Commission approved.

Tariffs approved by the Missouri Public Service Quission are binding on both the
utility and the customers with the force of 1&.Emerald Pointe did not provide evidence of
reasonable reliance on what it thought was the uawdriff when the evidence showed it
subjected customers to charges above and beyomdtleaedocument. Even if Emerald Pointe
was confused or unaware of what its approved rate®, the Supreme Court of Missouri
confirms that ignorance of the law is no exctiseTherefore, Emerald Pointe did not meet its
burden to provide clear and convincing evidencd tha approved tariff was unlawful or
unreasonable and should be set aside by the Coromiss

d. The evidence shows the approved tariff produced thagreed-upon increase in sewer
revenues

The approved tariff in Case No. SR-2000-595 produeeactly the amount of revenue

increase that Emerald Pointe requested and agraadtat case. Emerald Pointe failed to offer

2Ty, Pg. 228, L. 3 to Pg. 229, L. 9.

% Exhibit 4; Exhibit 5.

% Exhibit 13.

2 Tr, Pg. 230, L. 5-10 & 19-23.

% Missouri P. R. Co. v. Terrel410 S.W.2d 356, 360 (Mo. Ct. App. 1966)

2 State ex rel. Barrett v. Boeckeler Lumber, 391 Mo. 445, 495 (Mo. 1923)
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any evidence to show that it was harmed in any yathe approved tariff in Case No. SR-2000-
595 such that it would be unlawful or unreasonable.

The sewer tariff approved by the Commission in Qdse SR-2000-598 matches the
tariff sheet contained in the filing letter for thmse which was signed by Mr. Snadon on behalf
of Emerald Pointé! Attached to that filing letter is an agreementinee=n Emerald Pointe and
Staff for an increase of $2,500 in sewer rateshagésolution in that case. The resolution of a
$2,500 increase in sewer rates is exactly what Blchd?ointe requested. The evidence shows
that the approved tariff in Case No. SR-2000-53%pced exactly the $2,500 increase Emerald
Pointe requested and agreed upon.

This evidence is cited by the Commission in its&®epnd Order. The Report and Order
states that the work papers preserved in Stafésfiow that Staff agreed Emerald Pointe should
receive an increase in sewer revenues in the anud$#,500, which is the ten percent increase
the company requestéd. The Report and Order goes on to say that the Whorustomer
charges incorporated in the approved tariff produt®at amount of revenue without including
any additional revenue from a sewer commodity aldtgAn approved tariff that produces
exactly the amount of increase that a utility rejs@nd agrees upon is hardly unreasonable.

Emerald Pointe offered no evidence to show thatvas somehow harmed by the
approved tariff in Case No. SR-2000-595. Emeraltteasked for and received approval for an
increase of $2,500 in its sewer revenues in CaseSRe2000-595. The evidence shows that the

approved tariffs in Case No. SR-2000-595 produd¢ed $2,500 increase in sewer revenues.

%0 Exhibit 5.
31 Exhibit 6.
%2 Report and Order, pg. 28.
¥ Report and Order, pg. 28.

11



Therefore, Emerald Pointe did not meet its bura@eprovide clear and convincing evidence that
the approved tariff was unlawful or unreasonabl@ stmould be set aside.
e. The evidence shows that Emerald Pointe had actualotice that the filed, and
ultimately approved, tariff did not include a sewercommodity charge

The Commission makes a Finding of Fact statingdh#te conclusion of the 2000 sewer
rate case, Emerald Pointe began charging its cestorthe $3.50 per 1,000 gallon sewer
commodity charge that was included in the versibthe tariff that was provided to Emerald
Pointe by Staff and that was signed and returneStaff by Gary Snadon as Emerald Pointe’s
tariff.>* The Commission goes to great lengths to try tml fevidence to support Emerald
Pointe’s position that it charged the sewer commyodéecause it was not aware the approved
tariff did not contain such a provision. This isjust and unreasonable because the evidence
shows that Emerald Pointe was provided with actaice that the filed, and ultimately
approved, tariff did not include a sewer commodhgrge.

The sewer tariff approved by the Commission in Qdse SR-2000-595 matches the
tariff sheet contained in the filing letter for thmse which was signed by Mr. Snadon on behalf
of Emerald Pointé® However, the Report and Order makes an unsulstiesht=inding of Fact
that the sewer tariff that was filed as part of €&k. SR-2000-595 was not the same as the
Emerald Pointe’s new proposed sewer tariff thatyGwadon returned to Staff to be fil&d.In
order to explain why Emerald Pointe apparently niod notice this until almost twelve years
later, the Commission focuses on what notice ErdePalinte_did noteceive which might have

brought this to Emerald Pointe’s attention.

34 Report and Order, pg. 27.
% Exhibit 5.
3 Exhibit 6.
3" Report and Order, pg. 25.
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The Report and Order includes a Finding of Fact thasistent with Staff's practice at
the time, a copy of the documents Staff submittethe Commission’s Records Department on
March 20, 2000, (which initiated Case No. SR-2008)5vas not mailed to Emerald Poirite.
The Report and Order also includes a Finding ot Btating that there is no evidence that the
Commission sent a copy of the Commission approeeif to Emerald Pointe and that the
evidence showed that Gary Snadon did not receisepg of the Commission approved sewer
tariff from the Commissio® However, the evidence shows that Emerald Poiate provided a
copy of the filed, and ultimately approved, tawiffiich could have been used to verify it was not
the same as the proposed sewer tariff that Gargd@nieturned to Staff to be filed.

In the Report and Order, the Commission clteshe Matter of Emerald Pointe Utility
Company’s Tariffs Designed for Sewer Rate Incre@sse No. SR-2000-595, Order Approving
Tariff, May 4, 2000%°° The May 4, 2000, Order Approving Tariff cites teocuments on which
the Commission relies for its Order:

On May 1, 2000, Staff filed a memorandum in whitlieicommended that the

Commission approve Emerald Pointe's tariff. Baspdnuits audit of Emerald

Pointe's books and records, an evaluation of thepemy's depreciation rates and

an analysis of the company's capital structure eost of capital, the Staff

concluded that Emerald Pointe could justify anéase of $2,500 (approximately

7.5%) in its annual sewer service operating reve@ueMay 2, 2000, the Office

of the Public Counsel filed a Statement of Positiedicating that it does not

oppose the agreement between Staff and EmeraldePoin

Staff's memorandum attached to the May 1, 2008ff #ecommendation, specifically
speaks to the letter containing the Agreement RiggarDisposition of Small Company Rate

Increase Request and proposed tariff filed by Eldd?ainte to initiate Case No. SR-2000-595.

A copy of that filing is attached to Staff's memodam as Schedule E. The proposed tariff

3 Report and Order, pg. 25.
% Report and Order, pg. 27.
“°Report and Order, pg. 27.
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shown on Schedule E-5 does not include a proviforthe collection of a sewer commodity
charge in the amount of $3.50 per 1,000 gallons.

The May 1, 2000, Staff Recommendation, includesedifitate of Service signed by
Keith R. Krueger as Attorney for the Staff of theblic Service Commission which certified that
copies of the Staff Recommendation were mailedamdkdelivered to all counsel of record as
shown on the attached service list. At the entheffiling is a Service List which indicates that
copies of that document were provided to both RuBlounsel and Mr. Snadon on behalf of
Emerald Pointe. Therefore, the evidence shows Enagrald Pointe was provided a copy of
Staffs Recommendation and the attached Schedueniaining the proposed tariff that was
ultimately approved by the Commission. EmeralchBohad the opportunity to review the filing
and make and objection that proposed tariff showisohedule E-5 did not include a provision
for the collection of a sewer commodity charge lwe tamount of $3.50 per 1,000 gallons.
Emerald Pointe made no such objection and the geaptariff was approved as filed.

The Commission goes to great lengths to try td &aidence to support Emerald Pointe’s
position that it charged the sewer commodity chéemause it was not aware the approved tariff
did not contain such a provision. To accomplisis,tihe Commission focuses on what notice
Emerald Pointe did nateceive which might have brought this to Emeratdni’s attention.
This is unjust and unreasonable because the ewddmawvs that Emerald Pointe was provided
with actual notice that the filed, and ultimatelppeoved, tariff did not include a sewer
commodity charge. Therefore, Emerald Pointe ditl meet its burden to provide clear and
convincing evidence that the approved tariff watawful or unreasonable and should be set

aside.

14



f. The evidence shows that both Staff and Public Couakrelied upon the filed, and
later approved, tariff when determining their position in Case No. SR-2000-595

The evidence shows that both Staff and Public Celurssed their positions in Case No.
SR-2000-595 on the review of a proposed tariff Wwhaid not include a provision for the
collection of a sewer commodity charge. The Corsiars based its approval of the proposed
tariff in Case No. SR-2000-595 based on its rekaon the positions of Staff and Public
Counsel. As a result, Emerald Pointe has not geaviclear and convincing evidence that the
approved tariff was unlawful or unreasonable.

In the Report and Order, the Commission clteshe Matter of Emerald Pointe Utility
Company’s Tariffs Designed for Sewer Rate Incre@sse No. SR-2000-595, Order Approving
Tariff, May 4, 2000. The May 4, 2000, Order Appray Tariff cites two documents on which
the Commission relies for its Order:

On May 1, 2000, Staff filed a memorandum in whitlieicommended that the

Commission approve Emerald Pointe's tariff. Baspdnuits audit of Emerald

Pointe's books and records, an evaluation of thepemy's depreciation rates and

an analysis of the company's capital structure eost of capital, the Staff

concluded that Emerald Pointe could justify anéase of $2,500 (approximately

7.5%) in its annual sewer service operating reve@ueMay 2, 2000, the Office

of the Public Counsel filed a Statement of Positiedicating that it does not

oppose the agreement between Staff and EmeraldePoin
The May 4, 2000, Order Approving Tariff is therefobased upon both the Staff's
recommendation for approval of the proposed tamiifl Public Counsel's statement that it did
not oppose the proposed tariff.

Staff's memorandum attached to the May 1, 2000ff &acommendation, specifically
speaks to the letter containing the Agreement RiggarDisposition of Small Company Rate

Increase Request and proposed tariff filed by Eldd?ainte to initiate Case No. SR-2000-595.

A copy of that filing is attached to Staff's memodam as Schedule E. The proposed tariff

15



shown on Schedule E-5 does not include a proviforthe collection of a sewer commodity

charge in the amount of $3.50 per 1,000 gallons.aAesult of Staff's review of the Agreement
Regarding Disposition of Small Company Rate Incee@squest and proposed tariff (Schedule
E) as set out in its memorandum, Staff requestatittte Commission issue an order approving
the revised tariff sheet (Schedule E-5), to bectiffe for service on and after May 10, 2000.

As a result, the evidence shows that Staff based ré&commendation on its
recommendation specifically on its review of thepwsed tariff that did not contain a sewer
commodity charge. This provides evidence thatf ®glfeved that the filed, and later approved,
tariff as shown in Schedule E-5 was the just arasopable tariff to be approved by the
Commission.

Similarly, in its May 2, 2000, Statement of Positi®@ublic Counsel states:

COMES NOW the Office of the Public Counsel (Pullicunsel) and states to the

Commission that it does not oppose the agreeméweba the Staff of the Public

Service Commission and Emerald Pointe Utility Compaas set forth in the

Staff's recommendation filed herein, regarding@oenpany's request for a sewer

rate increase pursuant to the Commission's smathpeay rate increase

procedure.

Public Counsel’s filing specifically provides thtt statement of no opposition of the agreement
between Staff and Emerald Pointe is based on Staéfcommendation regarding Emerald
Pointe’s request. As a result, the evidence shbatsPublic Counsel based its statement of no
opposition specifically on its review of both ieview of the filings in the case including Staff’'s
recommendation based on the tariff filed as Scledtd5 which did not contain a sewer
commodity charge. This provides evidence that ieubbunsel had no opposition to the filed,
and later approved, tariff as a just and reasortabié to be approved by the Commission.

Therefore, Emerald Pointe provides no clear andiioeing evidence that the approved

tariff was unlawful or unreasonable and shoulddieaside.
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g. No evidence that Emerald Pointe’s lack of an attoray in Case No. SR-2000-595 so
biased Emerald Pointe as to make the approved tafifin that case unlawful or
unreasonable
The evidence shows that Emerald Pointe’s lack ddttorney in Case No. SR-2000-595

was voluntary and completely within the Commisssomules. Emerald Pointe offers no
evidence to prove that it was somehow biased kacla of attorney in Case No. SR-2000-595.
As a result, Emerald Pointe has not provided céa convincing evidence that the approved
tariff was unlawful or unreasonable.

The Report and Order states: “Emerald Pointe’ssitatito hire a second attorney to deal
with that issue was not inappropriate; particulagiyen the company’s experience in its 2000
rate case when it, in accordance with Commissidasrudid not engage the services of a
lawyer.” By referencing Emerald Pointe’'s experienta Case No. SR-2000-595, the
Commission seems to be making a finding that theee&nce in 2000 was somehow an unfair
and egregious experience. The Commission alsosseefve using the fact that Emerald Pointe
did not engage an attorney to bolster its findimat Emerald Pointe was authorized to collect a
sewer commodity charge as a result of a rate isere&iff filed by the utility in 2000.

It is unjust and unreasonable for the Commissioshiti the burden of a proper business
decision made over thirteen years ago to the cuwmmEmerald Pointe offers no evidence to
prove that it was somehow biased by a lack of a¢tprin Case No. SR-2000-595. Emerald
Pointe’s lack of an attorney in its previous ratese was completely voluntary and as the
Commission notes, completely in accordance with @@sion rules. Just as it does today,
Emerald Pointe had the choice between initializngeneral rate case and utilizing the small

company rate case procedure. And just as it dogayt Emerald Pointe certainly had the
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opportunity to engage legal advice even when opgrainder the small company rate case
procedure. The current rate case shows that Edh&uainte has no qualms about engaging
multiple sources of legal representation when é@nde it beneficial.

Deciding to utilize the small company rate casecedore and accept the risk of not
having legal advice is a business decision EmdPaldte voluntary undertook. It is not fair to
place the burden of bearing the cost of that chorcéhe customers. It is not the Commission’s
responsibility to protect a utility from its ownasions or to second guess the decisions made by
that utility, especially thirteen years after tdatision was made and to the sole detriment of the
customers. Therefore, Emerald Pointe provides learcand convincing evidence that the
approved tariff was unlawful or unreasonable armukhbe set aside.

C. Report and Order is Unlawful, Unjust and Unreastm&®cause It is Unlawful, Unjust

and Unreasonable and a Violation of Due Proce&etmactively Replace the Approved

Tariff in Case No. SR-2000-595 With a Document @omhg a Provision for the

Collection of a Sewer Commodity Charge

It is clear that Emerald Pointe was not authorizedollect a sewer commodity charge in
the tariff approved by the Commission in Case N®-2800-595"" However, in the Report and
Order for the current case, the Commission stated:

In sum, the Commission finds that the tariff sigrmedl issued by Emerald Pointe
and returned to Staff for filing in the Commissismecords is the lawful tariff of
Emerald Pointe for sewer service. Since the Stadf @PC mistakenly assumed
that the tariff filed by the Staff in the recordfiae is the correct tariff, their
allegation that Emerald Pointe violated its tabijf collecting a sewer commodity
charge is without merit and unfounded. Emerald t&riawful tariff contained a
provision for the collection of a sewer commodihange in the amount of $3.50
per 1,000 gallons. As a result, no refund of theisgrges is appropriaf.

*L Exhibit 5.
“2 Report and Order, pg. 31-32.
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The decision of the Commission is not that the eyga tariff in Case No. SR-2000-595 should
be replaced for rates charged from now on. WhatGbmmission unilaterally finds, thirteen
years later, is that not the approved tariff, baine other document, was the lawful tariff for
Emerald Pointe per Case No. SR-2000-595. This smt@nCommission’s decision is replacing
the approved tariff in Case No. SR-2000-595 foesatharged in the past

Even if the Commission believes Emerald Pointe rhas its burden that the approved
tariff in Case No. SR-2000-595 should be replateel Commission cannot retroactively replace
an approved tariff with a document the Commisstseli added, thirteen years later, to Case No.
SR-2000-595. Therefore, the Commission’s Reporl &rder is unlawful, unjust and
unreasonable.

a. The approved tariff in Case No. SR-2000-595 has tHerce of law

In the Report and Order, the Commission finds that tariff signed and issued by
Emerald Pointe and returned to Staff for filingtire Commission’s records in Case No. SR-
2000-595 is the lawful tariff of Emerald Pointe ®gwer service. As a result, the Commission
determined that Emerald Pointe’s lawful tariff cained a provision for the collection of a sewer
commodity charge in the amount of $3.50 per 1,08bgs. Therefore, the Commission has
determined that the tariff that was approved inedds. SR-2000-595 was not the lawful tariff —
some other unapproved document was. This findipgthe Commission is unlawful and
unreasonable.

Only an approved tariff sets out the lawful rates d public utility. 4 CSR 240-3.010
(28) states specifically:

Tariff means a document published by a public tytiland approved by the

commission that sets forth the services offered by thattyténd the rates, terms
and conditions for the use of those services. (Easigshadded)
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Therefore, a lawful tariff must be both publisheg the public utility andapproved by the
commission. Approval of a proposed tariff requiagsaffirmative act by the Commission. The
Supreme Court has stated that the mere filing @friff is not an approval of that tariff by the
Commissiorf?  Until it is approved, any “tariff” filing is metg a proposed tariff, not an
approved tariff. INPSC v. Mo. Gas Energy88 S.W.3d 221, 227 (Mo. Ct. App. 2012), the
Court stated quite clearly:

A tariff is a document which lists a public utiliservices and the rates for those

services."State ex rel. Mo. Gas Energy v. Pub. Serv. Com2if S.W.3d 330,

337 (Mo. App. 2006) (quotin@auer v. Sw. Bell Tel. C0o958 S.W.2d 568, 570

(Mo. App. 1997)). Any validly adopted tariff "halset same force and effect as a

statute, and it becomes state laBtate ex rel. Mo. Gas Energ®10 S.W.3d at

337.

Tariffs approved by the Missouri Public Service Qoission are binding on both the
utility and the customers with the force of 1&.The Commission makes no finding that the
tariff signed and issued by Emerald Pointe andrmetli to Staff for filing in the Commission’s
records is the approvedriff, only that it is the lawful tariff. So, iactuality, the Commission is
making a distinction between an approved tariff arawful tariff.

The Commission took no affirmative act to approtie tariff signed and issued by
Emerald Pointe and returned to Staff for filingtihe Commission’s records. The Commission
did not stamp the it as approved, it has no effectlate, nor is it published as the approved
sewer tariff for Emerald Pointe on the Commissidaisctronic Filing and Information System

(EFIS). The Commission did not allow the othertigarto provide comment on its approval or

to even seek suspension of the tariff pending vewieappeal. Both documents still exist in the

*3Marty v. Kansas City Light & Power G803 Mo. 233 (Mo. 1924) (Citinpd. Brewing Co. v. Railway Co4
Mo. P. S. C. 623).
“ Missouri P. R. Co. v. Terrel410 S.W.2d 356, 360 (Mo. Ct. App. 1966)
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records of the Commission. So, there is no evid#émaelawful tariff is the same as the approved
tariff.

A tariff cannot be lawful unless it is approvednd@ a proposed tariff is approved by the
Commission, it takes on the force and effect of. ldinis the act of approval by the Commission
which transforms mere words into a lawful tarifit is unlawful and unreasonable for the
Commission to now say that some other documenhasldawful tariff of Emerald Pointe for
sewer service instead of the tariff approved byGbenmission.

b. The Commission’s decision to add a document to theen year old case is

unlawful, unjust, and unreasonable in that it congtutes retroactive ratemaking

In the Report and Order, the Commission finds that tariff signed and issued by
Emerald Pointe and returned to Staff for filingtire Commission’s records in Case No. SR-
2000-595 is the lawful tariff of Emerald Pointe &ewer service. As a result, the Commission
determined that Emerald Pointe’s lawful tariff cained a provision for the collection of a sewer
commodity charge in the amount of $3.50 per 1,08bgs. Therefore, the Commission has
determined that the tariff that was approved inegdds. SR-2000-595 was not the lawful tariff —
some other unapproved document was. This findipgthe Commission is unlawful and
unreasonable.

By allowing Emerald Pointe to now replace an apptbtariff in a rate case that occurred
over thirteen years ago with some other unappraaidiment, the Commission has engaged in
retroactive rate making. IBtate ex rel. AG Processifiythe Court described the retroactive
ratemaking doctrine:

Section 393.140(11) provides that "[n]o corporatstwall charge, demand, collect

or receive a greater or less or different compémsdor any service rendered or
to be rendered than the rates and charges ap@italsiuch services as specified

> State ex rel. AG Processing, Inc. v. Pub. Serv.i@on811 S.W.3d 361, 365 (Mo. Ct. App. 2010)
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in its schedules filed and in effect at the timélrhe filed rate doctrine . . .
precludes a regulated utility from collecting amyes other than those properly
filed with the appropriate regulatory agencfstate ex rel. Associated Natural
Gas Co, 954 S.W.2d at 531 This aspect of the filed rate doctrine constitutes

a rule against retroactive ratemaking or retroactive rate alteration." Id.
Retroactive ratemaking is defined as "the settingates which permit a utility to
recover past losses or which require it to refuadtpexcess profits collected
under a rate that did not perfectly match expepesrate-of-return with the rate
actually established.State ex rel. Util. Consumers' Council of M685 S.W.2d
at 59. The filed rate doctrine's rule against weattive ratemaking has an
"underlying policy of predictability, meaning thi&ta utility is bound by the rates
which it properly filed with the appropriate regudey agency, then its customers
will know prior to purchase what rates are beingrged, and can therefore make
economic or business plans or adjustments in regpt®tate ex rel. Associated
Natural Gas Cq.954 S.W.2d at 531. In other words, the approeeifs are to
"provide advance notice to customers of prospectiiarges, allowing the
customers to plan accordinglyd. (Emphasis added)

The evidence shows that both Staff and Public Celurssed their positions in Case No.
SR-2000-595 on the review of a proposed tariff Wwhaid not include a provision for the
collection of a sewer commodity charge. The Corsiars based its approval of the proposed
tariff in Case No. SR-2000-595 on the evidenceas\presented and its reliance on the positions
of Staff and Public Counsel based on that eviderideere is no evidence that a proposed tariff
containing a provision for the collection of a seveemmodity charge was provided to the
parties for their review and comment in Case No-28B0-595. In effect, the Commission of
today is attempting to rewrite the history of aec#isat occurred thirteen years ago by injecting
evidence to the record that did not exist at thmeti This action constitutes retroactive
ratemaking.

The Commission’s decision must be based on compatehsubstantial evidence. The
evidence that the Commission admits and makes dbgs lof its decision must have probative
value and cannot be based on the Commission’'s &s@ealone. A document containing a

provision for the collection of a sewer commodihaoge, which the Commission itself has now
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added to a thirteen year old case, is not compedrdt substantial evidence on which the
Commission can base its decision. Therefore, tr@r@ission decision that the approved tariff
in Case No. SR-2000-595 was not the lawful taaffd that the Commission’s own interjected
document was, is unlawful and unreasonable in ithablated Public Counsel’'s Due Process
rights and constitutes retroactive ratemaking.
c. The Commission’s decision to add a document to thigen year old case is unlawful,
unjust, and unreasonable in that it is a violatiorof Due Process
In the Report and Order, the Commission determthatlEmerald Pointe’s lawful tariff
contained a provision for the collection of a seas@mmodity charge in the amount of $3.50 per
1,000 gallons. Therefore, the Commission has oheted that the approved tariff in Case No.
SR-2000-595, which was the same proposed tarifptrges reviewed and based their positions
on, was not the lawful tariff — some other unappwdocument was. This finding by the
Commission is unlawful and unreasonable.
The Commission’s decision must be based on compatehsubstantial evidence:
The provision for circuit court review of orderstbe Public Service Commission
is found in section 386.510 (all references ar&kR8Mo 1959 unless otherwise
noted) which provides that such review shall betfe “purpose of having the
reasonableness or lawfulness” of the administratieéon determined. This
statutory provision is broadened by the applicatainthe provisions of the
V.A.M.S., Missouri Constitution, Article 5, Sectid®, setting forth the scope of
review of administrative action pursuant to a hegrrequired by law. This
constitutional provision provides for review both @ whether such action is
“authorized by law”and whether the action is “supported by competemida
substantial evidence upon the whole record:hus, the duty incumbent upon the
reviewing circuit court is dual in nature, at letsthe extent that a determination

of competent and substantial evidence is a detatiom of a separate question as
contrasted with the phrase “authorized by I&%.”

“° State ex rel. Centropolis Transfer Co. v. Publicv®e Com, 472 S.W.2d 24, 25-26 (Mo. Ct. App. 1971)
(Emphasis added; citations omitted).
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The evidence that the Commission admits and malkesbasis of its decision must have
probative value and cannot be based on the Conanissxpertise alone:

The reviewing court is often faced with the questihat lack of evidence can be
supplied by the expertise of the Commission. Narclee can be drawn from the
cases. We go to considerable lengths to give eeder to the expertise of the
Commission. Furthermore, we acknowledge the wtstei scope of judicial
review, which accords to the Commission’s orderergvpresumption of
correctness and places a heavy onus upon its ohahe to demonstrate its error.
But if judicial review is to have any meaning, i ia minimum requirement that
the evidence, along with the explanation thereof the witnesses and by the
Commission itself, make sense to the reviewing ¢oulVe may not approve an
order on faith in the Commission’s expertigé.

In the Report and Order for this case, the Commnissitesin the Matter of Emerald
Pointe Utility Company’s Tariffs Designed for Sewate IncreaseCase No. SR-2000-595,
Order Approving Tariff, May 4, 2000. The May 4,0 Order Approving Tariff cites two
documents on which the Commission relies for itdeDr

On May 1, 2000, Staff filed a memorandum in whitlieicommended that the

Commission approve Emerald Pointe's tariff. Baspdnuits audit of Emerald

Pointe's books and records, an evaluation of thepany's depreciation rates and

an analysis of the company's capital structure emst of capital, the Staff

concluded that Emerald Pointe could justify an éase of $2,500 (approximately

7.5%) in its annual sewer service operating reve@umeMay 2, 2000, the Office

of the Public Counsel filed a Statement of Positiedicating that it does not

oppose the agreement between Staff and EmeraldePoin
The May 4, 2000, Order Approving Tariff is theredobased upon both the Staff's
recommendation for approval of the proposed taniffi Public Counsel’'s statement that it did
not oppose the proposed tariff.

Staff's memorandum attached to the May 1, 2000ff &#acommendation, specifically

speaks to the letter containing the Agreement RigggrDisposition of Small Company Rate

Increase Request and proposed tariff filed by ElddPainte to initiate Case No. SR-2000-595.

" State ex rel. Lake Lotawana v. Public Service G@82 S.W.2d 191, 195 (Mo. Ct. App. 1987) (Emphasided;
citations omitted).
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A copy of that filing is attached to Staff's memodam as Schedule E. The proposed tariff
shown on Schedule E-5 does not include a proviforthe collection of a sewer commodity
charge in the amount of $3.50 per 1,000 gallons.aAesult of Staff's review of the Agreement
Regarding Disposition of Small Company Rate Incee@squest and proposed tariff (Schedule
E) as set out in its memorandum, Staff requestatittte Commission issue an order approving
the revised tariff sheet (Schedule E-5), to bectiffe for service on and after May 10, 2000.

As a result, the evidence shows that Staff based ré&commendation on its
recommendation specifically on its review of thepwsed tariff that did not contain a sewer
commodity charge. This provides evidence thatf ®glfeved that the filed, and later approved,
tariff as shown in Schedule E-5 was the just arasopable tariff to be approved by the
Commission.

Similarly, in its May 2, 2000, Statement of Positi®@ublic Counsel states:

COMES NOW the Office of the Public Counsel (Pullicunsel) and states to the

Commission that it does not oppose the agreeméweba the Staff of the Public

Service Commission and Emerald Pointe Utility Compaas set forth in the

Staff's recommendation filed herein, regarding@oenpany's request for a sewer

rate increase pursuant to the Commission's smathpeay rate increase

procedure.

Public Counsel’s filing specifically provides thtt statement of no opposition of the agreement
between Staff and Emerald Pointe is based on Staéfcommendation regarding Emerald
Pointe’s request. As a result, the evidence shbatsPublic Counsel based its statement of no
opposition specifically on its review of both ieview of the filings in the case including Staff’'s
recommendation based on the tariff filed as Scledtd5 which did not contain a sewer

commodity charge. This provides evidence that ieubbunsel had no opposition to the filed,

and later approved, tariff as a just and reasortabié to be approved by the Commission.
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The evidence shows that both Staff and Public Calumssed their positions in Case No.
SR-2000-595 on the review of a proposed tariff Wwhaid not include a provision for the
collection of a sewer commodity charge. The Corsiars based its approval of the proposed
tariff in Case No. SR-2000-595 on the evidenceas \presented and its reliance on the positions
of Staff and Public Counsel based on that eviderideere is no evidence that a proposed tariff
containing a provision for the collection of a seveemmodity charge was provided to the
parties for their review and comment in Case No-28B0-595. In effect, the Commission of
today is attempting to rewrite the procedural higtaf a case that occurred thirteen years ago by
injecting evidence to the record that did not exstthe time. This action violates Public
Counsel’'s due process rights under the Fourteemtermiiment, U.S. Constitution and Mo.
Const. Art. I, Sec. 10.

The Commission’s decision must be based on compatehsubstantial evidence. The
evidence that the Commission admits and makes dbgs lof its decision must have probative
value and cannot be based on the Commission’s &s@ealone. A document containing a
provision for the collection of a sewer commodibaoge, which the Commission itself has now
added to a thirteen year old case, is not competadt substantial evidence on which the
Commission can base its decision. Therefore, tr@r@ission decision that the approved tariff
in Case No. SR-2000-595 was not the lawful taaffd that the Commission’s own interjected
document was, is unlawful and unreasonable in ithablated Public Counsel’'s Due Process
rights.

d. Report and Order is discriminatory and as such is walawful, unjust and

unreasonable
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The U.S. Supreme Court has also mandated that gmenmission must balance the
interests of the utility and the consumer in theislens it make&® Therefore, a Report and
Order which is blatantly decided to favor the tyif interest over the consumer’s interest is
unlawful, unjust and unreasonable. A part of thelancing act is to ensure that the decisions of
the Commission are not discriminatory and thatredjulated utilities and their customers are
provided with equal protection. As a result, custosrof small water and sewer utilities must be
provided with the same protections as customelargé water and sewer utilities.

The Report and Order goes to great lengths to drgtate that the decision of the
Commission is for this utility alone, under thepedfic circumstances. The result of the Report
and Order is that customers of Emerald Pointe moll enjoy the same protection that other
utility customers in Missouri enjoy. In its haste protect Emerald Pointe from an
unsubstantiated harm, the Commission has insteall de actual harm to Emerald Pointe’s
customers. It is unreasonable for the Commissiatdte that in this particular case, because the
utility has a small number of customers, the wtishould be propped up at the expense of the
rights all other customers enjoy. The fact thatity has a small number of customers does not
transform those customers into some sub-class vtherdght to just and reasonable charges is
abrogated. Neither is the mere unsubstantiategtlof bankruptcy.

Customers of Emerald Pointe should not have to pickhe tab for the utility’s inability
to verify what tariff has been approved by the Cassmon. It is the utility’s responsibility to be
aware of what tariff has been approved for use Hey utility and to act according to that
approved tariff. Small utilities like Emerald Ptenalready have a special rate case procedure
which provides a quicker and cheaper mechanismaterreview while still providing protection

for both the utility and the customers. It is wtjand unreasonable to single out the actions of

“8 Federal Power Commission v. Hope Natural Gas, G20 U.S. 591, 603 (1944).
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Emerald Pointe as needing special protection by Goenmission at the expense of the
customers.

All decisions of the Commission must balance thedseof the utility and the needs of
the customer. Customers of small water and sewkties must be provided with the same
protections as customers of large water and sewibties. A process that provides only
protection for the utility at the expense to thestomer of the rights offered to other utility
customers is discriminatory and unreasonable. efber the Report and Order is unlawful,
unjust and unreasonable.

e. Report and Order is harmful to all Missouri utility customers and as such is
unlawful, unjust and unreasonable

There is no doubt that the Report and Order bené&hherald Pointe. However, this
benefit comes at a very high price to all Missaegulated utility consumers. It is unlawful,
unjust and unreasonable for the Commission to puWliasouri regulated utility consumers at
risk.

Decisions by the Commission may not have the foofestare decisis but the
precedential force of these decisions is undenia¥laile the Commission may try to say that its
decision is for this case alone, the precedenbgdhe Commission is a slippery slope upon
which the lawful effect of all tariffs approved lijge Commission may be questioned. This
Report and Order means that approved tariffs walllonger be the final proof of what rules a
regulated utility must follow or what rates a reaged utility must charge. A tariff cannot have
the force and effect of law if even once the Consimis undermines the effect of an approved

tariff.
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Customers rely on the approved tariffs as protacsigainst unapproved charges by the
utility. If there is some precedent that an appubtariff has been ignored by the Commission in
favor of some other charges, the customer has o@giron whatsoever through an approved
tariff. Once the Commission has abridged the #ignot an approved tariff even in one single
case, the tariffs approved by the Commission calomger be reasonably relied upon as a legal
requirement. Tariffs would no longer hold the ®af law but would be mere guidelines subject
to future interpretation of validity. Actions bizgeg Commission could no longer be considered
final, thus potentially eliminating the appeal pes.

It is unjust and unreasonable for the Commissiothiok that it can pick and choose
which tariffs are to be followed to the letter amtich may be subject to a finding that other
undocumented charges may actually be “approvedgcidions by the Commission on specific
cases do not occur in a vacuum. The effects aktldecisions are routinely felt throughout other
cases which come before the Commission. Fundaifantaess dictates that how one utility is
treated by the Commission affects how all othelities expect to be treated. If one utility is
allowed to not follow its approved tariff, you che sure that other utilities will expect the same
treatment.

Under the current case law finding that an apprdeetf has the force and effect of law,
a regulated utility has a strong incentive to eagbat it is aware of the contents of the approved
tariff and that it is acting according to that apped tariff. This Report and Order would all but
eliminate that incentive because now the utilitywdobe able to point to other unapproved
documents and argue that this is what it believstould follow instead of the approved tariff.

While there is much in this Report and Order to lleaefit of all regulated utilities in

Missouri, there is little to the benefit of the soimers. Customers can no longer rely on the
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approved tariffs as protection against unapproveaiges by the utility. If the filings can be
second guessed by a future commission, there sder or approval that customers can rely on
as final.

The effect of this Report and Order is to weakehliewbervice Commission oversight of
what rates are deemed to be just and reasonaliies will certainly cause great harm to the
customers of regulated utilities in Missouri. Besa the actual harm to all Missouri regulated
utility customers outweighs the unsubstantiatednhtar Emerald Pointe, the Report and Order is
unjust and unreasonable.

D. Report and Order is Unlawful, Unjust and Unreastend®ecause Determination that

Sewer Commodity Charge Sub-issues were Irrelewabiniawful, Unjust, Arbitrary and

Capricious

Other sub-issues related to the sewer commoditygeh&sue were brought before the
Commission for decision. The issues were: If¢hepany is required to return to customers
amounts collected through a sewer commodity chaijewWhat is the appropriate time period
over which the amounts due to customers shouldloelated?; (2) What, if any, interest should
be applied to the amounts to be returned?; andf @y over collection occurred, over what
period of time should those amounts be redistribtdecustomers?

The Commission determined: “Emerald Pointe’s lawéuiff contained a provision for
the collection of a sewer commodity charge in theoant of $3.50 per 1,000 gallons. As a
result, no refund of those charges is approprigte.Relying on this determination by the

Commission the Report and Order went on to say:

9 Report and Order, pg. 32.
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These three sub-issues are irrelevant as the Canomidinds that Emerald

Pointe’s lawful tariff includes a sewer commodityacge and as such, collection

of the charge was lawful. As such, these threeessne moot°
These sub-issues were not taken up by the Commisasio no findings of fact or conclusions of
law were provided in the Report and Order.

However, as argued above, the evidence showshéatdcision by the Commission that
Emerald Pointe’s lawful tariff contained a provisitor the collection of a sewer commodity
charge in the amount of $3.50 per 1,000 gallonsniswful, unjust, arbitrary and capricious
because it constitutes retroactive rate making waindates due process. Therefore, the
Commission’s decision that the three sub-issueg wezlevant and moot due was also unlawful,

unjust, arbitrary and capricious.

Late Fee/Reconnect Fee Overcharges

A. Introduction

The Commission’s Report and Order is unlawful, shpnd unreasonable because it was
not based on substantial and competent evidentteeirecord as a whole and does not balance
the interests of Emerald Pointe and the customer.

The Commission’s decision must be based on compaitehsubstantial evidence:

The provision for circuit court review of orderstbe Public Service Commission
is found in section 386.510 (all references ar&k8Mo 1959 unless otherwise
noted) which provides that such review shall betfe “purpose of having the
reasonableness or lawfulness” of the administraicdon determined. This
statutory provision is broadened by the applicatainthe provisions of the
V.A.M.S., Missouri Constitution, Article 5, Sectid®, setting forth the scope of
review of administrative action pursuant to a hegrrequired by law. This
constitutional provision provides for review both 0 whether such action is
“authorized by law”and whether the action is “supported by competemida
substantial evidence upon the whole record:hus, the duty incumbent upon the
reviewing circuit court is dual in nature, at letsthe extent that a determination

0 Report and Order, pg. 32.
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of competent and substantial evidence is a detatioimof a separate question as
contrasted with the phrase “authorized by I&w.”

The evidence that the Commission admits and malkesbasis of its decision must have
probative value and cannot be based on the Conanisstiwn witnesses or expertise:

The reviewing court is often faced with the questihat lack of evidence can be
supplied by the expertise of the Commission. Narclme can be drawn from the
cases. We go to considerable lengths to give eeferto the expertise of the
Commission. Furthermore, we acknowledge the otstei scope of judicial
review, which accords to the Commission’s orderergvpresumption of
correctness and places a heavy onus upon its obale to demonstrate its error.
But if judicial review is to have any meaning, i ia minimum requirement that
the evidence, along with the explanation thereof the witnesses and by the
Commission itself, make sense to the reviewing ¢olVe may not approve an
order on faith in the Commission’s expertisé.

The U.S. Supreme Court has also mandated that dhenfission must balance the interests of
the utility and the consumer in the decisions ikesa®> Therefore, a Report and Order which is
blatantly decided to favor the utility’s interestes the consumer’s interest is unlawful, unjust
and unreasonable.

B. Report and Order is Unlawful, Unjust and UnreastmdBecause it is Not Based

Substantial And Competent Evidence in the Recorda a&hole and does not Balance the

Interests of Emerald Pointe and the Customer

The issue before the Commission was should intéestpplied to the refund of late fee
and reconnect fee overcharges. The evidence shihaedmerald Pointe overcharged for late

fees and reconnection fees in violation of its appd tariffs>* In direct, Staff estimated $5,803

* State ex rel. Centropolis Transfer Co. v. Publicvid® Com, 472 S.W.2d 24, 25-26 (Mo. Ct. App. 1971)
(Emphasis added; citations omitted).

*2 State ex rel. Lake Lotawana v. Public Service C@82 S.W.2d 191, 195 (Mo. Ct. App. 1987) (Emphasided:;
citations omitted).

%3 Federal Power Commission v. Hope Natural Gas, G20 U.S. 591, 603 (1944).

** Exhibit 4; Exhibit 5.
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in overcharged late fees and a total of $280 ofaharged reconnection fees which need to be
refunded®®

In the Report and Order, the Commission stated:

There is no provision in Emerald Pointe’s tarifathvould require the company to

pay interest to customers in connection with refuatiovercharges for late fees

and reconnection fees. Neither is there any statuoregulatory provision that

would authorize the Commission to require Emerailthfe to pay interest to its

customers in that circumstante.

However, the Report and Order is incorrect that@Gbenmission has no authorization to require
Emerald Pointe to pay interest to its customershia circumstance. While there may be no
specific rule that requires the payment of inteckst to a violation of an approved tariff, the
Commission certainly has the discretion to do soriter to balance the interests of the utility
and the customer.

The evidence shows that Emerald Pointe had freeofiliee customer’'s money. This
money could have been used by the customers agtdira Ion that money could have increased
the value for those customers. The evidence disws that even though the approved tariff
may be silent on the addition of interest to ovargks, it is generally Staff's practice to include
an interest calculation when determining the amdonbe refunded to customers. The
evidence shows that the Commission has also rdyimeorporated the cost of money over time
into its decisions. For example, if an emergemtgrim rate is approved, it is routinely set as
subject to refund with interest as a protectionctstomers should the permanent rates be

determined to be less than the emergency rat&he evidence shows that protection from the

cost of money over time has also been providetid¢autility in cases where the Commission has

%5 Exhibit 2.

*5 Report and Order, pg. 34.

>" Exhibit 8.

8 Commission Case No. ER-86-52; Commission Case ERs78-272, ER-78-293, and ER-79-37; Commission

Case No. WM-93-43
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determined that a rate increase should be phasaeemtiime or where an emergency accounting
authority order is granted. In those cases, ther@igsion routinely approves, and the courts
have upheld, the inclusion of interest in the fafrcarrying costs to compensate the utility for
the delay in receiving its full cost of servicerates>®

It is just and reasonable for the Commission temeine, in order to balance Emerald
Pointe’s violation of an approved tariff that thestomers should be made completely whole
from overcharges. It is certainly within the destoon of the Commission to order that a
reasonable amount of interest be added to the dedfitate fee and reconnect fee overcharges
collected in violation of an approved tariff. TEB®mmission’s failure to do so violates the U.S.
Supreme Court’'s mandate that the Commission muahba the interests of the utility and the
consumer in the decisions that it makes. ThergtbeeReport and Order is unlawful, unjust and
unreasonable.

Rate Increase Request

A. Introduction

Customers are facing an increase that exceeds $@®84he rates they currently p&3.
So, it is important that customers get every reaBlenbenefit to minimize the necessary rate
increase. The Commission’s Report and Order iawiiull, unjust and unreasonable because it
was not based on substantial and competent evidenttee record as a whole and does not

balance the interests of Emerald Pointe and th®cies.

%9 AG Processing Inc. v. Mo. PSC (In re DeterminatibiCarrying Costs for Phase-in Tariffs of KCP&L Gter
Mo. Operations Co0,)2013 Mo. App. LEXIS 588 (Mo. Ct. App., May 14,1%); Missouri Gas Energy, a Division
of Southern Union Company, v. Public Service Cosiomns978 S.W.2d 434; Mo. App (1998).

0 Tr. Pg. 92, L. 24 through Pg. 93, L. 6; Pg. 140]8-16.
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B. Report and Order is Unlawful, Unjust and UnreastmdBecause it is Not Based

Substantial And Competent Evidence in the RecordAA¥hole and does not Balance the

Interests of Emerald Pointe and the Customer

The Commission’s decision must be based on compatehsubstantial evidence:

The provision for circuit court review of orderstbe Public Service Commission
is found in section 386.510 (all references ar&k8Mo 1959 unless otherwise
noted) which provides that such review shall betfe “purpose of having the
reasonableness or lawfulness” of the administraicdon determined. This
statutory provision is broadened by the applicatainthe provisions of the
V.A.M.S., Missouri Constitution, Article 5, Sectid®, setting forth the scope of
review of administrative action pursuant to a hegrrequired by law. This
constitutional provision provides for review both @ whether such action is
“authorized by law”and whether the action is “supported by competemida
substantial evidence upon the whole record:hus, the duty incumbent upon the
reviewing circuit court is dual in nature, at letsthe extent that a determination
of competent and substantial evidence is a detatiom of a separate question as
contrasted with the phrase “authorized by I&w.”

The evidence that the Commission admits and malkesbasis of its decision must have
probative value and cannot be based on the Conanisstiwn witnesses or expertise:

The reviewing court is often faced with the questihat lack of evidence can be
supplied by the expertise of the Commission. Narclee can be drawn from the
cases. We go to considerable lengths to give eleder to the expertise of the
Commission. Furthermore, we acknowledge the wtstei scope of judicial
review, which accords to the Commission’s orderergvpresumption of
correctness and places a heavy onus upon its ohahe to demonstrate its error.
But if judicial review is to have any meaning, i ia minimum requirement that
the evidence, along with the explanation thereof the witnesses and by the
Commission itself, make sense to the reviewing ¢ouVe may not approve an
order on faith in the Commission’s experti$&.

The U.S. Supreme Court has also mandated that ddemmining whether proposed rates are

just and reasonable, the Commission must balamcitérests of the utility and the consurfrer.

¢ State ex rel. Centropolis Transfer Co. v. Publicvid® Com, 472 S.W.2d 24, 25-26 (Mo. Ct. App. 1971)
(Emphasis added; citations omitted).

%2 State ex rel. Lake Lotawana v. Public Service C@82 S.W.2d 191, 195 (Mo. Ct. App. 1987) (Emphasided:;
citations omitted).

% Federal Power Commission v. Hope Natural Gas, G20 U.S. 591, 603 (1944).
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Therefore, a Report and Order which is not basedanpetent and substantial evidence or
which is blatantly decided to favor the utility'sterest over the consumer’s interest is unlawful,
unjust and unreasonable.
a. Rate Case Expense is not Just and Reasonable

The issue before the Commission was to determieeaibpropriate expenses to be
included as rate expense in this case. The ewdshows there was no disagreement between
the parties that the amount of rate case experg®eed by Staff in its Revised Accounting
Schedule$? based on a five-year normalization, is reasonaBlso, there was no disagreement
that an update of reasonable rate case expensebenappropriate. The issue before the
Commission was how much that amount should be epdat

In the Report and Order, the Commission determihete 15, 2013 as the cut-off date
for the inclusion of rate case expense in this.&askk the Report and Order, the Commission
also determined that the entire cost for two adgsnwas just and reasonable to be added to
rates:

Public Counsel challenged the reasonableness arebsity of Emerald Pointe’s

use of two attorneys to present its case to theriesion. Since this argument

was not raised until after the evidentiary hearitiggre is no evidence for the

Commission to consider. As a result, the Commissiust decide this matter

based on its own observation of the conduct obtte@neys at the hearing.

Both Mr. Cooper and Mr. O’Flaherty representedrticent in a competent and

professional matter. Contrary to Public Counse$seation, their efforts were not

duplicative. Mr. O’Flaherty took the lead on theus regarding a possible refund

of $500,000 in alleged overcharges and interesiting to the company’s

collection of a sewer commodity charge. Obviouihgt was a substantial issue

with possible profound impact on the future of twmpany. Emerald Pointe’s

decision to hire a second attorney to deal with tbsue was not inappropriate;

particularly given the company’s experience in 2800 rate case when it, in
accordance with Commission rules, did not engage sirvices of a lawyer.

54 Exhibit 9; Exhibit 10.
% Report and Order, pg. 12.
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Emerald Pointe may recover costs incurred to hire ®Flaherty along with its
other reasonably incurred rate case exp&hse.

As the Report and Order stated, many of EmeraldtE’si rate case expenses were not
incurred until the heariny. On the day of the hearing, Emerald Pointe deteethihat having
one attorney was not good enough so it broughtseaand attorne§® As a result, each issue
cost the rate payers significantly more just so EtdePointe could have two attorneys in the
evidentiary hearing. Emerald Pointe benefittednfitbis but the customers did not.

While there is merit to the argument for the neitgss an outside expert and an attorney
in an evidentiary hearing, there is absolutely @mson why a second attorney was necessary for
this case. Both attorneys sat side by side ittt room - both charging for their services even
when not addressing the particular issue at héindasn’t like one went off the clock when their
specific issue was not being litigated. As a regulo (well paid) attorneys were charging the
rate payers by the hour for each and every issumatter whether they were actively engaging
in the evidentiary hearing or merely sitting idly.b But, there was nothing done by Mr.
O’Flaherty that could not have been done by Mr. &wp especially given the fact that Mr.
Cooper routinely appears in similar cases befaeedbmmission while Mr. O’Flaherty does not.
Mr. O’Flaherty was not active in the filing of tembny for all the issues taken to hearing; Mr.
Cooper was. As duplicative services, the costsliofO’Flaherty are not just and reasonable to
be included as rate case expense.

Only reasonable rate case expense should be intlndkis case. However, the costs of
Mr. O’Flaherty are not just and reasonable andidgfaenefit Emerald Pointe at the expense of

customers. As a result, the Commission’s decigonot just and reasonable and violates the

¢ Report and Order, pg. 12-13.
" Report and Order, pg. 11.
% Tr. Pg. 260, L. 17-20.
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U.S. Supreme Court’'s mandate that the Commissiost tmalance the interests of the utility and
the consumer in the decisions that it makes. Toexgthe Report and Order is unlawful, unjust
and unreasonable.

b. Capital Structure is not Just and Reasonable

The issue before the Commission was should theéategiructure of Emerald Pointe for
ratemaking purposes be: 1) a structure that tthat€ompany as one entity or 2) a structure that
considers the water and sewer operations of thep@oynseparately.

The evidence showed that the actual capital streicti Emerald Pointe’s regulated
utilities is known. The evidence shows the sewmgration has all the debt, $1,000,066,000,
while the water utility has norfé. As the Report and Order states, some water cassoate not
sewer customers. Customers that are not sewer customers gain mefibérom subsidizing the
debt of sewer customers. Therefore, a combinedtatagiructure does not provide just and
reasonable rates for all of Emerald Pointe’s custasm

The Commission must ensure that rates are justremsbnable and are based on the
actual situation of each utility it regulates. @ntbined capital structure benefits Emerald Pointe
but does not provide just and reasonable ratesllfof Emerald Pointe’s customers. As a result,
the Commission’s decision is not just and reasanalld violates the U.S. Supreme Court’s
mandate that the Commission must balance the stgecé the utility and the consumer in the
decisions that it makes. Therefore, the Report@uater is unlawful, unjust and unreasonable.

c. Rate of Return/Return on Equity is not Just and Reaonable

9 Tr. Pg. 268, L. 12-23; Tr. Pg. 276, L. 14-15.
®Report and Order, pg. 14.
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The decision before the Commission was what isafy@opriate cost of equity for the
Company and what is the appropriate methodology estimating small water and sewer
companies’ rates of return? In the Report and QtteCommission stated:

The 13.26 percent return on equity proposed byf &af reasonable measure of

the return required to compensate Emerald Poiotetsers for their investment in

the company. In contrast, the 9.35 percent returrequity proposed by Public

Counsel is not credible because it is more propartyeasure of the return on

equity associated with an investment in Emeraldhfets owner since it is almost

entirely based on the owner’s ability to obtairoan for the company through his

personal guarantee and pledge of his personal gyo@es collateral. The

Commission accepts the 13.26 percent return oryeproposed by Staff:

The Commission’s charge is to set just and reagemates. Part of that determination is
to set affordable rates that are not detrimentahéoutility or the customers. The U.S. Supreme
Court in theBluefieldandHop€e? cases has determined that a reasonable returquity &: (1)
adequate to attract capital at reasonable terreselily enabling the utility to provide safe and
reliable service; (2) sufficient to ensure theityt$ financial integrity; and (3) commensurate
with returns on investments in enterprises haviagesponding risks. While small water and
sewer systems are not publicly traded and haveuenitharacteristics compared to larger
systems;? the Commission must still ensure that these factoe taken into account when
deciding a reasonable return on equity.

The actual cost of equity of Emerald Pointe’s rated utilities can be calculated. The
evidence shows that Emerald Pointe has sewer opedebt and that debt has a cost (or yield to

holder of the debt) and as such is the real-wartda cost to Emerald Pointe as determined by

the utility and the parties that issued the loamét.f* The evidence also shows that that the

" Report and Order, pg. 18.

"2 Bluefield Waterworks and Improvement Co. v. PuBbevice Commission of West Virgin262 U.S. 679 (1923);
Federal Power Commission v. Hope Natural Gas Compa20 U.S. 591 (1944).

"® Exhibit 24.

™ Exhibit 23.

39



appropriate cost of equity for each utility is ¥8%ased on actual debt of 5.5% secured
indebtedness associated with the construction eéwer line and to eliminate the existing
wastewater treatment facility and to convert itatdift station, and the 3.15% loan from White
River Valley Electric Cooperative, Inc., plus th&b4risk premium which Staff proposéd.
Therefore, the evidence shows that a reasonabteoteguity for each utility is 9.35% based on
actual debt of 5.5% secured indebtedness assomattedhe construction of a sewer line and to
eliminate the existing wastewater treatment faciéind to convert it to a lift station, and the
3.15% loan from White River Valley Electric Coopigra, Inc. plus a 4% risk premium. Since
the actual cost of equity can be calculated, ie&sonable to utilize that in setting rates.

In the Report and Order, the Commission statesdbmaipared to usingctual interest
rates associated with loans obtained by Emerald Paie, Staff's use of rates associated with
public utility bonds is a reasonable means to datex the appropriate return on equity for
Emerald Pointé® This is unreasonable because actual data is f@e measonable than the
convoluted methodology Staff uses to estimate dlsrompany’s cost of equity based on a non-
existent market valuatiofi. Staff's belief that since the Emerald Pointe doeshave actively
traded debt, Staff must develop an estimate o€rigglit rating and then apply an appropriate
bond yield for debt based on that estimated cradiitg is not reasonabl&. Whether or not the
debt is actively traded has no bearing on the aliincost of the debt to the utilify. The
evidence shows Staff's methodology is not everetekir prudence. Mr. Marevangepo testified

that Staff utilizes that methodology for small gyas and whatever number comes out is Staff's

S Exhibit 22; Exhibit 23; Exhibit 24.
® Report and Order, pg. 17.

T Exhibit 24.

8 Exhibit 23; Exhibit 24.

9 Exhibit 23.

40



recommendatiofi” He also admitted that there is no standard pobtmccheck that the number
Staff's methodology produces is reasonable — wileatewimber comes out he would use as
Staff's recommendatiof. That is hardly a reasonable methodology for sgtiust and
reasonable rates.

The Commission must ensure that rates are justremsbnable and are based on the
actual situation of each utility it regulates. Tdwadence shows that the 13.26 percent return on
equity proposed by Staff is not as reasonable @®1B5 percent return on equity proposed by
Public Counsel. An excessive return on equity benEmerald Pointe to the detriment of the
customers. As a result, the Commission’s decigomot just and reasonable and violates the
U.S. Supreme Court’'s mandate that the Commissiost tmalance the interests of the utility and
the consumer in the decisions that it makes. Toergethe Report and Order is unlawful, unjust
and unreasonable.

d. CIAC Reserve — Customer Fees is not Just and Reastnte

The Commission was asked to determine the appte@iaount of contribution in aid of
construction (CIAC) reserve to book for customeste

As the Report and Order stated:

The money in question came from Emerald Pointellection of a $400 fee for

each new water customer collection. The fee isnoiee to cover materials and

installation costs related to the new connectiaor. $everal years before 2011,

Emerald Pointe only included the costs of metersloor costs incurred to install

meters in the plant accounts and not any of theratbnnection cosf§.

The evidence showed that ratepayers paid $17,5itisaiellaneous revenue CIAC based on this

$400 new water customer fee charged to the usilitystomer8® The dollars at issue consist of

8 Tr, Pg. 309, L. 13-16.

8. Tr, Pg. 309, L. 17 through Pg. 311, L. 3.

82 Report and Order, pg. 19.

8 Exhibit 23; Exhibit 26; Tr. Pg. 323, L. 15-21.

41



monies collected from ratepayers which, though aagitalized properly, represent labor costs
which the utility could have recovered in their rant rate$’

The Report and Order stated that rather than mgathe $17,579 as CIAC, Staff
accounted for it as one-time miscellaneous reveml@swere not included in the company’s
ongoing expenses for ratemaking purpdSe&ut, the evidence shows that this did not acguall
occur. Staff’'s work papers do not reflect that ahyhe $17,579 was included as miscellaneous
revenué® Ms. Hanneken agrees that Staff's approach toadizing miscellaneous revenues in
this case did not reflect the amount of additicBEAC in Staff's ongoing cost of serviée.Ms.
Hanneken argues that since the differences betiiee@IAC charges and the underlying plant
costs no longer exist, Staff believes it could imatude these non-ongoing items in its cost of
service calculatiof® As a result, none of the $17,579 paid by custsmexs actually included
in Staff's calculation of miscellaneous revenffes.

The Commission must ensure that rates are justremsbnable and are based on the
actual situation of each utility it regulates. &syers paid the $17,579 and deserve to have this
payment reflected whether or not cost of the assediplant was equal to or less than the
contributions obtained from ratepayers. Not ingigdthe $17,579 of miscellaneous revenue
CIAC based on the $400 new water customer fee eldatg the utility's customers benefits
Emerald Pointe to the detriment of the customés.a result, the Commission’s decision is not

just and reasonable and violates the U.S. Supremet’€ mandate that the Commission must

8 Tr. Pg. 322, L. 17-24.

8 Report and Order, pg. 19.

8 Exhibit 10; Exhibit 23.

87 Exhibit 26.

8 Exhibit 26.

8 Exhibit 10; Exhibit 23; Exhibit 26; Tr. Pg. 319, 19 through Pg. 320, L. 7.
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balance the interests of the utility and the coresuim the decisions that it makes. Therefore, the
Report and Order is unlawful, unjust and unreaslkenab

e. Plant-Related Balance Update Period is not Just anBeasonable
The Commission was asked to determine the periadigih which plant-related balance should
be updated. The Report and Order states:

For purposes of setting rates in this case, Sta#f ljpdated Emerald Pointe’s

general revenues and expenses through Februai028, In order to adhere to

the matching principle and to avoid engaging ingkErissue ratemaking, some

date must be chosen at which costs and revenuésevineasured. Staff has

utilized a reasonable date and Public Counsel'pqmal to update only certain

costs after that date is reject®d.

The Commission must balance the interests of thieywand the consumer. Customers
are facing an increase that exceeds 300% fromaties they currently pay. So, it is important
that customers get every reasonable benefit tonmiei the necessary rate increase.

Emerald Pointe has no qualms about asking the Cesioni to include every reasonable
benefit to the utility in this case. In the Repanid Order, the Commission determined June 15,
2013 as the cut-off date for the inclusion of rzdee expense in this case and determined that the
cost of two attorneys should be included in rdfeThere is no doubt that including an updated
rate case expense is to the benefit of Emerald@oidowever, the Commission’s decision does
not include a similar update that might benefit¢hstomers.

Plant additions, plant requirements and plant deatien affect rate®® Updates in plant

depreciation to the end of the case would certginbvide a benefit to customels.However,

the evidence shows that the concern that the nmmicprinciple would be violated is not

% Report and Order, pg. 22.

L Tr. Pg. 92, L. 24 through Pg. 93, L. 6; Pg. 14013-16.
2 Report and Order, pg. 12-13.

% Tr. Pg. 328, L. 10-13.

% Tr. Pg. 238, L. 18 through Pg. 239, L. 10.
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reasonable given that the main driver, and reasoriwo time extensions, in the case was to
achieve the inclusion of the new construction utaken to eliminate the sewer treatment
plant® In addition, the evidence shows many of the reingicosts and revenues associated
with the Staffs recommended cost of service wetaadly developed by Staff to represent the
cost structure of a similar sized utility and natsed on Emerald Pointe’s actual booked costs
because of the utility's unapproved billing pragsi@and extremely poor accounting and records
maintenanc€® Excluding plant and possibly revenues, materist changes are unlikely to
occur given that Staff itself developed many of tsts in its recommended cost of services.
Since Staff revised its Accounting Schedtfles correct known errors in its analysis, it would
have been a simple task to extend those changasctmunt for plant changes such as updated
additions, retirements, depreciation, etc., in pridematch a truer cost of service at the date
closest to the actual date of the rate chaige.

The customers should get the benefit of updatechtpédated balances. The
Commission’s decision to update rate case expensedr the end of the case is beneficial to
Emerald Pointe. However, the Commission’s decisafaosed to include a similar update that
might benefit the customers. As a result, the Ca@sion’s decision is not just and reasonable
and violates the U.S. Supreme Court’'s mandatethigaCommission must balance the interests
of the utility and the consumer in the decisiorat ihmakes. Therefore, the Report and Order is

unlawful, unjust and unreasonable.

Conclusion
% Exhibit 23.
% Exhibit 23; Exhibit 25; Exhibit 26; Tr. Pg. 323, 22 through Pg. 325, L. 2.
" Exhibit 23.
% Exhibit 9; Exhibit 10.
% Exhibit 23.
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Public Counsel’'s Application for Rehearing shoulel granted because the decision is
unlawful, unjust, and unreasonable and is arbitreapricious, unsupported by substantial and
competent evidence, and is against the weight efethdence considering the whole record, is
retroactive rate making, is in violation of constibnal provisions of Due Process, is
unauthorized by law and constitutes an abuse ofetisn.

Il. Request for Stay Order Pending Appeal, or in he Alternative, Order for

Company to Record Rate Increase and/or any Back-Bihg for Sewer

Commodity Charges in Separate Fund Subject to Refuh

Public Counsel further requests that the Comnmssssue a Stay Order while the
Commission is considering the application for relmgpand extend that stay of the effectiveness
of its Report and Order during the appeal process.

In the alternative, Public Counsel asks the Comonsso issue an Order to Emerald
Pointe directing it to record the rate increase/@ndny back-billing of a sewer commodity
charge as a result of this Report and Order impars¢e fund and make any monies collected and
any interest earned on those monies subject tadefu

WHEREFORE, Public Counsel respectfully requests that the Caaimn grant its
application for rehearing and issue a stay ordadipg a ruling on the rehearing application and
during the appeal, or in the alternative, issueorter for Emerald Pointe to record the rate
increase and/or any back-billing of a sewer comtyodharge in a separate fund subject to

refund.
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